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THE INDIAN TAX CASES-A
TERRITORIAL ANALYSIS
SANDRA JO CRAIG*

The focus of this article is a group of cases which can be described
as the "Indian tax cases." The element common to all of these cases
is a claim of tax exemption' derived from the special status of Indians as an ethnic group. 2 This article discusses the divergent theories
and concepts that have been applied by the courts in deciding the
Indian tax cases,' and thus provides an overview of both state and
federal taxation of Indians in New Mexico.
The area of economic interface between the tribes and the state
government is particularly volatile in New Mexico. 4 The question of
taxation of New Mexico's Indians is an inextricable part of that
relationship. The potential for conflicts of increasing frequency and
impact between state and tribal governments looms large; indeed, the
stage has already been set.'
These cases can best be understood by placing them in context in

American history. The policy of the United States government re*J.D. 1974 University of New Mexico School of Law; Associate Professor of Law, University of Kansas.
1. The term "exemption" as used herein refers to both the situation where the sovereign
has the authority to tax but chooses not to, and the situation where the sovereign is without
power to impose a tax. J. White, Taxing Those They Found Here 4 n. 9 (1972).
2. The claimed exemption may arise from the taxpayer's status as an Indian, the taxpayer's residence on Indian land (defined note 9 infra), the location of a taxable event or
item on Indian land, or such event or item's derivation from Indian land.
3. Courts seem to have used various combinations of a number of different theories
including: Indian sovereignty, federal preemption, general rules of construction applied vis i
vis taxes, general rules of construction applied vis h vis Indians, the governmental instrumentality doctrine, the guardian-ward relationship, and a general climate of sympathy for the
plight of the Indian.
4. Indian land was the subject of a controversial proposed housing development north of
Santa Fe, New Mexico. See Sangre de Cristo Dev. Corp. v. City of Santa Fe, 84 N.M. 343,
503 P.2d 323 (1972), cert. denied, 411 U.S. 938 (1973). The case is discussed in Comment,
Indian Law: The Pre-Emption Doctrine and Colonias de Santa Fe, 13 Nat. Res. J. 535
(1973) and Comment, A Rebuttal to "The Pre-Emption Doctrine and Colonias de Santa
Fe," 14 Nat. Res. J. 283 (1974).
The Mescalero Apache Tribe also owns and operates the Inn of the Mountain Gods, a
resort hotel near Ruidoso, New Mexico.
5. Confederated Tribes of Colville Indian Reservation v. Washington, 446 F. Supp. 1339
(E.D. Wash. 1978), juris. postponed, 47 U.S.L.W. 3553 (Feb. 20, 1979). In the Colville case
a three judge district court held that a tribal tax on cigarettes preempted application of the
state cigarette and sales taxes to sales of cigarettes on the Colville reservation to non-Indian
purchasers. Denial of the state's jurisdiction to tax non-Indians on the reservation is a major
departure from previous case law.
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garding Indians has fluctuated greatly over the years. Federal Indian
policy since the formation of our federal government can be divided
into five major periods.6 The Treaty Period (1789 to 1871) was
characterized by a philosophy of displacement of Indians to the West
and of containment within designated reservations. The Allotment
Period (1887 to 1934) involved a movement toward breaking up the
reservations and assimilating Indians into "non-Indian" society. The
Reorganization Period (1934 to 1950) saw a reversal of the policy of
assimilation and a move to re-establish the tribes as separate, selfgoverning entities. The Termination Period (1950 to 1961 ), described
as short and ill-conceived, 7 brought a brief return of assimilation of
Indians as the focus of federal policy. The Self-Determination Period
(1961 to present) takes its name from a message to Congress by
President Richard M. Nixon in 1970.8 Nixon spoke against the
forced termination of the trusteeship relationship between the federal government and the Indians. He pledged his support to a new
national policy of Indian self-determination.
The Indian tax cases, as that phrase is commonly used, form two
distinct lines of cases. One line of cases involves exemption from
taxes while the other involves jurisdiction. Although these two sets
of cases have not been separately identified as such by courts or
other commentators, this analysis can be an effective tool for understanding the Indian tax cases. The principles which unite these two
groups of cases can be traced to the first treaty concluded between
the federal government and an Indian tribe.
Typically, treaties designated certain land for the exclusive use of
the tribe as a reservation. Reservation land was specifically stated to
be exempt from taxation. This exempt status was continued when
reservations were divided into parcels and allotted to individual Indians. Land subsequently acquired for Indians has also been exempted from taxation. The Exemption Cases, as referred to herein,
are cases in which the claimed tax exemption derives from the taxexempt status of the land.
In making treaties with Indian tribes, Congress established federal
jurisdiction over the Indians. Assertion of federal jurisdiction necessarily preempted the jurisdiction of individual states over Indian
tribes. The rules which have emerged from jurisdictional disputes are
largely territorial. The crucial question has been whether the govern6. Kennedy, Indian Law Forum-Introduction,22 U. Kan. L. Rev. 337 (1974).
7. Kennedy, Indian Law Forum-Introduction, 22 U. Kan. L. Rev. 337 (1974); Bean,
The Limits of Indian Tribal Sovereignty: The Cornucopia of Inherent Powers, 49 N.D. L.
Rev. 303, 306 (1973).
8. H.R. 363, 91st Cong., 2d Sess. (1970).

Summer 1979]

THE INDIAN TAX CASES

ment attempting to tax has jurisdiction to do so "on Indian land." 9
Thus, although Indian land, which may well be tax-exempt, is a
factor in the Jurisdiction Cases, it is not actually the source of the
claimed tax exemption. The Jurisdiction Cases turn on the more
fundamental question involving the power to impose a tax.
This article will outline the development of the Exemption Cases
and the Jurisdiction Cases by concentrating on decisions of the
United States Supreme Court. It will then discuss New Mexico's
"Indian tax cases" as an illustration of this analysis.1 °
THE EXEMPTION CASES

During the treaty period from about 1789 to 1871,'1 the United
States Senate approved' 2 a number of treaties which encouraged a
pattern of removal of Indians to the West as the new nation expanded. After the Gadsden Purchase in 1853 established the geographical boundaries of the United States the government's policy
became one of containment of tribes within the reservations.
The fact that agreements with Indian tribes were made pursuant to
the treaty making power provides a springboard for discussions of
Indian sovereignty. 1 3 The concept of Indian sovereignty has been
examined at length by courts and commentators, both as a general
proposition and as specifically applied in Indian tax cases. Most discussions, however, are of minimal value in analyzing the area because
of their tendency to become mired in sentiment.' 4 This article anal9. "Indian land" is not a term of art in the vocabulary of Indian law. It is used herein to
refer to a general category of real property owned by or for an Indian or a tribe when
".... the land's legal title is typically held in trust by the Secretary of Interior for the Indian
beneficiary or held by the Indian owner subject to restrictions on alienation." Comment,
Indian Taxation: Underlying Policies and Present Problems, 59 Cal. L Rev. 1261, 1268
(1971). "Indian land" usually includes reservation land and allotted lands, and may include
land acquired under the Indian Reorganization Act, note 45, infra. "Indian land" should be
distinguished from the concept "Indian country" which is used in the context of criminal
jurisdiction. 18 U.S.C. § 1151 (1979).
10. The heart of this analysis is the recognition and illustration of these two distinct
principles which run through the Indian tax cases. The two lines of cases are discussed
herein as the Exemption Cases and the Jurisdiction Cases. See note 1 supra concerning the
use of the term "exemption."
11. See text accompanying note 6 supra.
12. U.S. Const. art. II, §2. The President's power to make treaties with Indian tribes was
terminated by Congress in 1871. 25 U.S.C. §71 (1976). (Act of March 3, 1871, ch. 120,
§ 1, 16 Stat. 566).
13. J. White, Taxing Those They Found Here 12 (1972).
14. E.g., "The conduct of many states toward Indian nations within their boundaries is
disrespectful and degrading to the status of the tribe as a domestic dependent nation and to
the Indian people as a separate people with a proud culture, proud traditions and plans for
their own development." Israel and Smithson, Indian Taxation, Tribal Sovereignty and
Economic Development, 49 N.D. L. Rev. 267, 268 (1973).
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yzes what courts have done with these cases, viewed from an historical perspective. Reference to the doctrine of Indian sovereignty
is neither necessary nor helpful to a reasoned analysis of the Indian
tax cases.' Although jurisdiction over the Indians was asserted to be the province of the federal government, it was generally contemplated during
the Treaty Period, that Indians would remain on the reservations and
be separated from the mainstream of American society. "The treaties
and laws of the United States contemplate the Indian territory as
completely separated from that of the states; and provide that all
shall be carried on exclusively by the governintercourse with them
'1
ment of the Union." 6
The application of federal jurisdiction to Indians, including the
federal revenue laws, was established in 1870 in The Cherokee
Article Ten of an 1866 treaty between the United
Tobacco case.'
States and the Cherokee nation provided that a Cherokee Indian
residing within Cherokee territory had the right to sell his farm products and manufactured goods, ship and drive them to market without
restraint "paying any tax thereon which is now or may be levied by
the United States on the quantity sold outside of the Indian territory."' 8

The United States sought to impose an excise tax on tobacco
belonging to Cherokee Indians, grown in Cherokee territory, and not
sold or offered for sale outside of the Cherokee territory. The tax
was imposed by an 1868 Revenue Act" 9 which purportedly applied
to tobacco "produced anywhere within the exterior boundaries of
the United States, whether the same shall be within a collection
district or not."'2 The Supreme Court noting that the case was not
difficult to decide, held that since there was a conflict, the legislation
prevailed over the earlier treaty.
The nature of a grant of tax-exempt status to Indian land by
Congress gained a firmer footing in a later case, Choate v. Trapp.' 1
In the process of forming the state of Oklahoma, it was considered
15. For a general discussion of the history of the doctrine of Indian sovereignty see Bean,
The Limits of Indian Tribal Sovereignty: The Cornucopia of Inherent Powers, 49 N.D. L.
Rev. 303 (1973); Gonzalez, Indian Sovereignty and the Tribal Right to Chartera Municipality for Non-Indians: a New Perspective for Jurisdictionon Indian Land, 7 N.M. L. Rev. 153
(1977); Mettler, A Unified Theory of Indian Tribal Sovereignty, 30 Hastings L. J. 89
(1978).
16. Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 557 (1832).
17. 78 U.S. (11 Wall.) 616 (1870).
18. 78 U.S. at 618.
19. Act of July 20, 1868, ch. 186, 15 Stat. 125.
20. 78 U.S. at 618 quoting Act of July 20, 1868, ch. 186 § 107, 15 Stat. 167.
21. 224 U.S. 665 (1912).
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necessary to relocate the Five Civilized Tribes which included the
Cherokee, Chickasaw, Chocktaw, Creek and Seminole. Under an
1897 agreement, the Atoka Agreement,2 2 the Indians agreed to
relinquish their claims to property formerly held by the tribes in
exchange for certain other allotments. The Atoka Agreement provided that the allotments "shall be non-taxable while the title remains in the original allottee. ' ' 2
The period of nontaxability was
limited to a maximum of twenty-one years.
In 1908 Congress purported to remove from the land the restrictions on alienation and provided that the now unrestricted land was
taxable.2 4 When the state of Oklahoma sought to collect taxes on
lands held by allottees within the twenty-one year period of nontaxability provided by the agreement, the Indians protested. The United
States Supreme Court upheld the protest on the grounds that the
exempt status of the allotted lands was a vested property right, not
subject to repeal by Congress.
Although Congress had asserted its jurisdictional power to tax
Indians in The Cherokee Tobacco, little interaction between the Indian tribes and the non-Indian portions of society was expected.
"The well-defined policy of the government demanded the removal
of the Indians from organized States, and it was supposed at the time
the country selected for them was so remote as never to be needed
for settlement." 2 s
The treaties, which were the instruments used to accomplish the
policies of removal and separation of Indians, contain very few actual
references to taxation. Those few instances refer only to taxation, or
the exemption from taxation, of Indian land. 2 6 The existence of
only a few treaty references limited to the taxation of Indian land is
consonant with the broader federal goal of isolating the Indians from
society and containing them within defined territorial boundaries. 2 7
Although separated from social intercourse, Indian reservations were
2
clearly within the geographical limits of the United States. 8
Typical of the emotional analysis often associated with tax cases is
Jay Vincent White's Taxing Those They Found Here.2 9 White's
point of view is based on the premise that "Indians on Indian lands
22. Embodied in the Curtis Act, Act of June 28, 1898, ch. 517, §29, 30 Stat. 505.
23. 224 U.S. at 669; Act of June 28, 1898, ch. 517, § 29, 30 Stat. 507.
24. Act of May 27, 1908, ch. 199, 35 Stat. 312.
25. The Kansas Indians, 72 U.S. (5 Wall.) 737, 754 (1866).
26. For a discussion of language used in a number of treaties see J. White, Taxing Those
They Found Here 12-16 (1972).
27. J.White, Taxing Those They Found Here (1972).
28. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831).
29. A 1972 publication of The Institute for the Development of Indian Law.
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enjoy a historically vested right" to exemption from taxation,

°

as

an inherent attribute of Indian sovereignty. White's theory is that the
treaties were virtually silent on the subject of taxation because it
would be superfluous to specifically exempt Indians from taxation
when they were already tax-exempt by virtue of tribal sovereignty.

Apparently no reference to taxation or exemption of Indians and
their property was made in the treaties because it was simply not
considered necessary. 3 1 There were no state or federal income taxes
at the time. 2 Indians were being settled beyond the boundaries of

the United States. The Indian peoples were regarded as wards of the

United States.

3

The legislators who drafted and ratified treaties

almost certainly viewed the Indians' potential for economic develop-

ment as minimal.
Treaties with Indian tribes generally reserve certain land for the
tribe and provide for the patenting of specific tracts of that land to
individual members of the tribe. Article Six of a treaty with the
Omahas is a typical provision:
And the President may, at any time, in his discretion, after such
person or family has made a location on the land assigned for a
permanent home, issue a patent to such person or family for such
assigned land, conditioned that the tract shall not be aliened or
leased for a longer term than two years; and shall be exempt from
levy, sale, or forfeiture, which conditions shall continue in force,
until a State constitution, embracing such lands within its boundaries, shall have been formed, and the legislature of the State shall
remove the restrictions. . . . No State legislature shall remove the

restrictions herein-providedfor, without the consent of Congress.'

4

This provision was adopted by reference in other treaties. s Such
treaty provisions are the basis of the exemption that unites one
group of Indian tax cases, discussed here as Exemption Cases.
In The Kansas Indians3 6 the United States Supreme Court inter30. J. White, Taxing Those They Found Here 7 (1972). White's book is subtitled "An
Examination of the Tax Exempt Status of the American Indian."
31. This non-existent exemption is what J. White calls the "missing treaty provision."
"When one examines the treaties made between the United States and the Indian nations in
search of a provision similar to the following:
[N] or shall said Indian tribe, nor Indians severally, nor their property, real
and personal, ever be liable to taxes of any kind...
he finds it missing." J. White, Taxing Those They Found Here 1 (1972).
32. State income taxes date from 1911. J. Pechman, Federal Tax Policy 249 (3d ed.
1977). The federal income tax was authorized by the Sixteenth Amendment to the United
States Constitution, ratified Feb. 25, 1913.
33. See e.g., United States v. Rickert, 188 U.S. 432, 434, 442 (1903).
34. Treaty with the Omahas, March 16, 1854, 10 Stat. 1043, 1044-45 (emphasis added).
35. See citations collected at J. White, Taxing Those They Found Here 15 n. 43 (1972).
36. 72 U.S. (5 Wall.) 737 (1866).

THE INDIAN TAX CASES

Summer 1979]

preted a treaty with the Miami Indians which exempted the Miami
lands from "levy, sale, execution, and forfeiture."'3 The Court held
that the phrase "levy, sale, execution, and forfeiture" clearly included a proceeding for the collection of taxes. Thus, Kansas could
not impose a. property tax on Miami Indian land which was held by
individual members of the Miami tribe.3 8 Kansas had conceded that
lands held by the Indians in common were exempt from taxation.
The Court's concern was the effect of ownership by individual Indians on tax-exempt status.
The specific question was, whether the state of Kansas had a right
to tax lands in that State held in severalty by individual Indians of
the Shawnee, Wea, and Miami tribes, under patents issued to them
pursuant to certain treaties of the United States; the tribal organization of these tribes having to a certain extent, as was alleged, been
broken in upon by their intercourse with the whites, in the midst of
whom the Indians were, and by their enjoyment, to
3 9 some extent, of
the social and other advantages of our own people.
The Court concluded that the tribal organization of the Indians was
still intact and that the quoted treaty provision exempted the lands
from state taxation.
In a companion case, The New York Indians,4 ° the Supreme
Court considered the attempted taxation of lands belonging to the
Seneca Nation by the New York legislature for the purpose of financing construction of roads on such lands. The Senecas had entered
into an agreement to vacate certain lands within a five year period.
The Senecas were to relocate west of the Mississippi River, and their
lands would pass to a New York organization called Ogden & Fellows. Disputes between the Senecas and Ogden & Fellows during the
five-year period led to the renegotiation of the agreement. The Senecas retained some of the lands that would have passed to Ogden &
Fellows. These lands, retained under the revised agreement, had been
the subject of an earlier treaty, which provided: "The United States
acknowledge all the land

. . .

to be the property of the Seneca nation,

and the United States will never claim the same nor disturb the
Seneca nation ....

in the free use and enjoyment thereof. ..

1

The Court concluded that the attempt at taxation by the state of
37. 72 U.S. at 760, citing Treaty with the Miami Indians, June 5, 1854, 10 Stat. 1093,
1094.
38. The opinion also found certain lands of the Shawnee and Wea tribes to be exempt
from the Kansas property tax.
39. 72 U.S. at 737-38.
40. 72 U.S. (5 Wall.) 761 (1866).
41. 72 U.S. at 766-67.

NEW MEXICO LA WREVIEW

[Vol. 9

New York was premature. "Until the Indians have sold their lands,

and removed from them in pursuance of the treaty stipulations, they
are to be regarded as still in their ancient possessions, and are in
under their original rights, and entitled to the undisturbed enjoyment

of them." 4 2 Thus, it was firmly established that the reservation lands
were exempt from taxation.4
In 1887 Congress enacted the General Allotment Act 4 4 which
ushered in a period of federal Indian policy known as the Allotment
Period. The policy during this period, which lasted until 1934,4"
included dividing up reservation land among individual tribal members and encouraging their assimilation into the general population.

The Act provided for the allotment of specific amounts of land to

individual Indians. 4 6 Title to these lands would be held in trust by

the United States for the allottee. 4 7 The purpose of the trust so
established was "to maintain them on the land allotted during the
period of the trust estate, and to induce them to adopt the habits of
civilized life." 4 8 The Act provided for the issuance of patents in fee,
which replaced the trust patents, to the allottees as the final step in
the assimilation process:
That the Secretary of the Interior may, in his discretion, and he is
authorized, whenever he shall be satisfied that any Indian allottee is
competent 4 9 and capable of managing his or her affairs at any time
42. 72 U.S. at 770.
43. Referring to the decision in The Kansas Indians, the Court stated: "The question of
the taxation of Indian lands, while in their tribal organization, by the State authorities, has
been before us this term in several cases from the State of Kansas, and after a very full
consideration of the subject the power was denied." 72 U.S. at 769.
44. 25 U.S.C. § §331-58 (1976) (originally enacted as Act of Feb. 8, 1887, ch. 119, 24
Stat. 388; Act of Feb. 28, 1891, ch. 383, 26 Stat. 794; and Act of June 25, 1910, ch. 431,
36 Stat. 859).
45. Passage of the Indian Reorganization Act marked a major shift in philosophy towards
the Indians on the part of the federal government. Act of June 18, 1934, ch. 576, 48 Stat.
984 (codified at 25 U.S.C. § §461-79 (1976)).
46. In some instances, there were Allotment Acts specific to a particular tribe. See e.g.,
Stevens v. Commissioner, 452 F.2d 741 (9th Cir. 1971) which involved the Fort Belknap
Allotment Act.
47. The term allottee refers to an Indian who has received a portion of tribal land upon
its division into separate allotments. Although such land may be transferred to other Indians, or to non-Indians, only the original "allottee" is properly referred to as such.
48. United States v. Rickert, 188 U.S. 432, 443-44 (1903).
49. References to competency in Indian law do not refer to mental capability. With
regard to an individual Indian:
In a limited sense he may be referred to as "incompetent" or "non-competent" that being a reference to his legal entitlement to manage his own affairs.
Most frequently it is further limited to his legal capacity to encumber, alienate
or dispose of his real property. In that sense the term describes the legal
restrictions imposed upon an Indian in dealing with restricted land.
Fiske and Wilson, Federal Taxation of Indian Income from Restricted Indian Lands, 10
Land & Water L. Rev. 63, 67 (1975).
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to cause to be issued to such allottee a patent in fee simple, and
thereafter all restrictions as to sale, incumbrance, or taxation of said
land shall be removed and said land shall not be liable to the satisfaction of any debt contracted prior to the issuing of such patent ....
so
In United States v. Rickert' the Court was faced with the attempted imposition of property tax by South Dakota on permanent
improvements erected on Indian lands. The land, formerly part of
the Sisseton Reservation,"2 was held by individual Indian allottees
under trust patents pursuant to the General Allotment Act. The
Court focused its attention on the fact that title to the allotted land
was in the name of the United States as trustee. The Court reasoned
that allowing taxation by South Dakota raised the possibility of a

forced sale of the land for nonpayment of taxes. In order to prevent
the sale and fulfill its obligation to its Indian wards, the federal
government would have to pay the state property taxes. Faced with
this possibility the Court held that the land was exempt from state
taxation. This doctrine of tax-exempt status for Indian land, as an
instrumentality of the federal government, was cited often during the
early 1900's.5 I
To tax these lands is to tax an instrumentality employed by the
United States for the benefit and control of this dependent race, and
to accomplish beneficent objects with reference to a race of which
this court has said that "from their very weakness and helplessness,
so largely due to the course of dealing of the Federal Government
with them and the treaties in which it has been 'promised,
there
4
arises the duty of protection, and with it the power."
Finding that the land was exempt from taxation, the Court applied
the same principles to bar taxation of the improvements on the
land.5 5
Although the major premise of Rickert, the governmental instrumentality doctrine, was later rejected as a basis for an automatic tax
exemption for Indian trust lands,5 6 the result is clearly harmonious
50. 25 U.S.C. §349 (1976).
51. 188 U.S. 432 (1903).
52. The Sisseton Reservation was a Sioux Indian reservation in South Dakota.
53. See Gillespie v. Oklahoma, 257 U.S. 501 (1922); Choctaw, Oklahoma & Gulf R.R. v.
Harrison, 235 U.S. 292 (1914).
54. 188 U.S. at 437, citing United States v. Kagama, 118 U.S. 375, 384 (1886).
55. Similarly the attempted taxation of personalty which included a horse and wagons
purchased with government funds for the Indians was blocked by the Court as defeating the
government's policies and intentions to benefit its Indian wards.
56. The "governmental instrumentality" doctrine was considered in Helvering v. Mountain Producers Corp., 303 U.S. 376 (1938) (discussed in the text with the Jurisdiction
Cases). The Mountain Producers case involved immunity from federal taxation for lessees of
school land (state instrumentalities). The Court looked also to cases involving immunity
from state taxation for lessees of Indian land, and held that immunity from taxation for
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with the Court's eventual position in Squire v. Capoeman.5 ' There
the Court found a tax exemption for allotted lands, in the hands of
the allottee, to be implicit in the language of the General Allotment

Act."'
The governmental instrumentality theory announced in Rickert
was applied by various courts in a number of cases. Some of these are
classified as Exemption Cases, and some are discussed later with the
Jurisdiction Cases. 9 In Childers v. Beaver6 0 the State of Oklahoma

assessed inheritance taxes against the heirs of a Quapaw Indian. The
estate consisted of restricted lands, patented 6 1 to the deceased allottee under the General Allotment Act. The Supreme Court held that
the allotted lands were not subject to this tax:
It must be accepted as established that during the trust or restrictive period Congress has power to control lands within a State which
have been duly allotted to Indians by the United States and thereafter conveyed through trust or restrictive patents. This is essential
to the proper discharge of their duty to a dependent people; and the
to
means or instrumentalities utilized therein cannot be subjected
6 2
taxation by the State without assent of the federal government.
Although the governmental instrumentality doctrine, as applied in

Indian tax cases, did not stand the test of time, the result in Childers
v. Beaver was consistent with later cases. The6 tax-exempt status of
allotted lands precluded a state inheritance tax. 3
Application of the federal income tax laws in an "Indian context"
came before the courts in Choteau v. Burnet.6 4 Choteau was an
private individuals where government leases are involved must be the product of a substantive analysis. A mere theoretical concept of interference with governmental functions would
not suffice.

57. 351 U.S. 1 (1956).
58. Similarly, as to permanent improvements on Indian land see Mescalero Apache Tribe
v. Jones, 411 U.S. 145 (1973). As to personal property on Indian land see Bryan v. Itasca
County, 426 U.S. 373 (1976).
59. Indian Territory Illuminating Oil Co. v. Board of Equalization, 288 U.S. 325 (1933);
Gillespie v. Oklahoma, 257 U.S. 501 (1922); Choctaw, Oklahoma & Gulf R.R. v. Harrison,
235 U.S. 292 (1914).
60. 270 U.S. 555 (1926).
61. The reference is to a trust patent, not a patent in fee. Restrictions on alienation
remain in force during the trust period. Restrictions on alienation are to be distinguished
from exemption from taxation. Oklahoma Tax Comm'n v. United States, 319 U.S. 598
(1943).
62. 270 U.S. at 559.
63. See Oklahoma Tax Comm'n v. United States, 319 U.S. 598 (1943).
64. 283 U.S. 691 (1931). The Sixteenth Amendment to the United States Constitution
became effective February 25, 1913: "The Congress shall have power to lay and collect
taxes on incomes, from whatever source derived, without apportionment among the several
States, and without regard to any census or enumeration."
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enrolled member of the Osage tribe who had received a certificate of
competency. 65 Choteau owned land that had been allotted to him,
and had inherited a one-half interest in another allotment. At the
time the allotments were made mineral rights to the allotments had
been reserved to the tribe. Based on a rate of one share per allotment, Choteau was entitled to one and one-half shares of the royalty
income derived by the tribe from mineral leases. The United States
alleged that Choteau's income from the tribal mineral leases was
subject to tax under the Revenue Act of 1918.6 6
The Court, noting that the language of the act was broad enough
to encompass the income in question, applied the traditional rule of
construction used where tax exemptions are being considered. The
Court stated that the "intent to exclude must be definitely expressed." 6 7 The Revenue Act of 1918 did "not expressly exempt the
sort of income here involved, nor a person having petitioner's status
respecting such income.
."6 Once Choteau had received his certificate of competency he was no longer a ward of the government.
His status was the same as any other citizen, except as to his homestead. The holding reflected the underlying policy of that period
which was the assimilation of the Indians into United States society.
The policy of assimilation reached a peak in Superintendent of
Five Civilized Tribes v. Commissioner (referred to as the Sandy Fox
case). 6 9 The case presented a question of income taxation with
regard to a non-competent Creek Indian taxpayer, Sandy Fox. Proceeds derived from his restricted allotment in excess of his needs had
been invested on his behalf by the Secretary of the Interior. Income
from those investments, which in effect was reinvestment income,
was alleged to be subject to the federal income tax. The Supreme
Court agreed and stated that nothing in the Revenue Act of 1928
indicated that Indians were not covered by the Act. "The general
terms of the taxing act include the income under consideration, and
if exemption exists it must derive plainly from agreements with the
Creeks or some Act of Congress dealing with their affairs."0 The
treaties with the Creeks exempted only their lands from taxation.
Sandy Fox was a citizen of the United States, and "wardship with
65. Pursuant to the Act of June 28, 1906, ch. 3572, 34 Stat. 539. See also note 49 supra.
66. Revenue Act of 1918 (February 24, 1919), ch. 18, 40 Stat. 1057.
67. 283 U.S. at 696. The conflict between the "liberal" rules of construction traditionally used in Indian cases and the "strict" rules of construction traditionally used in tax cases
is discussed in the text accompanying note 104 infra.
68. 283 U.S. at 694.
69. 295 U.S. 418 (1935).
70. 295 U.S. at 420.
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limited power over his property" 71 was not enough to "render him
immune from the common burden ' 72 of income taxation.
The state of Oklahoma, after many rebuffs from the Supreme
Court as a result of its attempts to tax Indian lands and the proceeds
4
therefrom, 7 3 was encouraged by the results in Sandy Fox" and
Helvering v. Mountain Producers"s and renewed its efforts to collect
inheritance taxes on the transfer of Indian estates. Oklahoma Tax
Commission v. United States"6 involved a suit by the United States
to recover inheritance taxes paid out of funds held by the Secretary
of the Interior to the state of Oklahoma for three deceased members
of the Five Civilized Tribes. Included in the estates were: (1) lands
exempt from direct taxation, (2) lands not exempt from direct taxation, (3) restricted cash and securities, 7 7 and (4) miscellaneous personal property and insurance.
The Court reviewed the history of federal Indian policy and the
Indian tax cases, noting the recent decisions in Sandy Fox and Mountain Producers. By that time, the concept of Indian tribes as "sepa8
rate political entities with all the rights of independent status"" was
no longer a reality. Although the cash and securities were restricted
no intent in the legislative history that
by statute, the Court found
9
they also be tax-exempt.7
The Court returned to the basic rule that tax exemptions are not
created by statutory implication. It found that only the restricted,
tax-exempt 8 ° lands were exempt from the Oklahoma inheritance
tax. "We therefore hold that the transfer of those lands which Congress has exempted from direct taxation by the State are also exempted from estate taxes." 8 I
Sandy Fox ushered in a period when income taxation of Indians
71. 295 U.S. at 421.
72. 295 U.S. at 421.
73. Childers v. Beaver, 270 U.S. 555 (1926); Gillespie v. Oklahoma, 257 U.S. 501
(1922); Choctaw, Oklahoma & Gulf R.R. Co. v. Harrison, 235 U.S. 292 (1914); Choate v.
Trapp, 224 U.S. 665 (1912).
74. 295 U.S. 418 (1935).
75. See note 56 supra and text accompanying note 143 infra.
76. 319 U.S. 598 (1943).
77. Restricted under the Act of January 27, 1933, ch. 23, 47 Stat. 777.
78. 319 U.S. at 602.
79. A restriction on alienation is not an exemption from taxation. See note 61 supra and
accompanying text. See also the Sandy Fox case, 295 U.S. 418 (1935).
80. The lands were tax-exempt pursuant to the Act of May 10, 1928, ch. 517, 45 Stat.
495, which authorized Indians to designate a given number of restricted acres to remain
tax-exempt.
81. 319 U.S. at 611.
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proceeded on the theory that all income of an individual Indian was
taxable.' 2 The Court finally correlated the tax-exempt status of
Indian land under the treaties and allotment acts with the federal
income tax in Squire v. Capoeman.8 3 Capoeman was a noncompetent Quinault" 4 Indian. He held 93.25 acres of timberland
under trust patent pursuant to the General Allotment Act. The land
was still restricted as to its alienation.' s The Bureau of Indian
Affairs of the Department of the Interior sold the timber on Capoeman's allotment by contract. The United States sought to collect
income tax on Capoeman's long term capital gain from the sale of
the timber.
The Court, recognizing the results of the policy of assimilation,
stated the general principle that, "Indians are citizens and that in
ordinary affairs of life, not governed by treaties or remedial legislation, they are subject to the payment of income taxes as are other
citizens." 8 6 As the Court noted, Indians are subject to federal tax
laws unless some specific exemption is found in the tax laws or in the
treaties and statutes dealing with Indians. Looking to language in the
Quinault treaty, the trust patent, and the General Allotment Act, the
Court found a promise by the federal government to transfer title in
fee to the allottee at the expiration of the trust period "free of all
charge or incumbrance whatsoever."' '
The General Allotment
Act,8 8 as amended, "evinces a congressional intent to subject an
Indian allotment to all taxes only after a patent in fee is issued to the

allottee.,,189

Capoeman's land was valuable chiefly for its timber. The purpose
of the allotment system required exempting the timber. 9 0 "It is clear
that the exemption accorded tribal and restricted Indian lands ex82. After Sandy Fox "taxation of reservation Indians proceeded virtually unchecked
until the 1950's." McCurdy, FederalIncome Taxation and the GreatSioux Nation, 22 S.D.
L. Rev. 296, 312 (1977). See also Putzi, Indians and FederalIncome Taxation, 2 N.M. L.
Rev. 200 (1972).
83. 351 U.S. 1 (1956).
84. The opinion uses the spelling Quinaielt. A more common spelling is Quinault. J.
White, Taxing Those They Found Here 57 n. 215 (1972).
85. The trust periods provided in the Allotment Act could be, and usually were, extended by Executive Order. 25 U.S.C. § 348 (1976). Fiske and Wilson, Federal Taxation of
Indian Income from Restricted Indian Lands, 10 Land & Water L. Rev. 63, 65 (1975).
86. 351 U.S. at 6.
87. Id.
88. 25 U.S.C. §349 (1976) (quoted in the text accompanying note 50 supra).
89. 351 U.S. at 8.
90. Compare the treatment of reinvestment income in the Sandy Fox case, 295 U.S. 418

(1935).
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tends to the income derived directly therefrom." 9" Tax-exempt
status for Indian land originating in the treaties and its extension to
income derived directly from such land is still the rule today. 9 2
In United States v. Daney9" the Tenth Circuit had the opportunity to apply the principles of Capoeman. The case concerned income taxation of an amount received by Daney, a non-competent
Choctaw, as a bonus on the execution of an oil and gas lease on his
allotted land. Daney's allotment was tax-exempt under a federal
statute which provided that minerals from the allotment "shall be
subject to all State and Federal taxes of every kind and character the
same as those produced from lands owned by other citizens of the
State of Oklahoma." 94 The government argued that the lease bonus
was simply an advance royalty, taxable on the same basis as other
royalties. The court held that a tax on the lease bonus was in essence
a tax on the land, which was exempt from taxation. Finding no
intention in the Act of May 10, 1928 that the lease bonus be taxable,
the court found the bonus enjoyed the special tax advantage of other
income directly derived from allotted, restricted lands. 9 '
Application of the rule set out in Capoeman to Indians actually
engaged in farming and ranching produced anomalous results. 96 As a
practical matter, such operations may involve lands in which an
individual Indian has acquired an interest in a number of different
ways. The economic effects of Capoeman on different parcels of land
within the same ranching or farming unit are difficult to reconcile.
Two fairly recent cases from the courts of appeal have considered
this problem. 9 1
91. 351 U.S. at 9, quoting F. Cohen, Handbook of Federal Indian Law 265 (1942).
Cohen's classic work was revised and republished in 1958 by the Office of the Solicitor as
Federal Indian Law. Changes made in the 1958 revision are commented on in J. White,
Taxing Those They Found Here 18 n. 63 (1972).
92. The Internal Revenue Service has interpreted Capoeman very narrowly. Rev. Rul.
67-284, 1967-2 C. B. 55, modified by Rev. Rul. 74-13, 1974-1 C. B. 14. This interpretation
is discussed in Fiske and Wilson, Federal Taxation of Indian Income from Restricted Indian
Lands, 10 Land & Water L. Rev. 63 (1975). For a recent interpretation of "income directly
derived from" Indian land see Critzer v. United States, 597 F.2d 708 (Ct. Cl. 1979).
93. 370 F.2d 791 (10th Cir. 1966).
94. 370 F.2d at 793, quoting Act of May 10, 1928, ch. 517, 45 Stat. 495. This statute
was enacted to allow Oklahoma to collect its gross production tax from mineral lessees of
Indian lands after the Supreme Court's decision in Gillespie v. Oklahoma, 257 U.S. 501
(1922), which invalidated that tax using the governmental instrumentality theory. Gillespie
is discussed more fully with the Jurisdiction Cases.
95. Squire v. Capoeman, 351 U.S. 1 (1956).
96. McCurdy, FederalIncome Taxation and the Great Sioux Nation, 22 S.D. L. Rev. 296
(1977); Fiske and Wilson, Federal Taxation of Indian Income from Restricted Indian Lands,
10 Land & Water L. Rev. 63 (1975); Putzi, Indians and FederalIncome Taxation, 2 N.M. L.
Rev. 200 (1972).
97. Holt v. Commissioner, 364 F.2d 38 (8th Cir. 1966), cert. denied, 386 U.S. 931
(1967); Stevens v. Commissioner, 452 F.2d 741 (9th Cir. 1971).
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Holt v. Commissioner9" involved a non-competent member of the
Cheyenne River Sioux Tribe who was engaged in cattle ranching. His
ranch included (1) land owned by him in fee simple, (2) land allotted
to him, and (3) land held in trust by the United States for the tribe,
which he leased under a tribal grazing permit. It was conceded that
Holt's ranching income allocable to the fee land was subject to federal income tax, and that ranching income allocable to his allotment
was not subject to federal income tax. 9 I
The Tax Court' 0 had held that income allocable to the tribal
land which was leased under a tribal grazing permit was also subject
to federal income tax. Finding no basis for exempting such income
from taxation the Eighth Circuit affirmed. The exemption established in Capoeman was grounded in the intent of the statutes' 01
that clear title to the allotted lands be delivered to the allottee at the
end of the trust period. The leased land in Holt was tribalproperty.
Since "[n] o individual Indian has title or an enforceable right in
tribal property,"' 02 Capoeman provided no support for the claimed
exemption.' 03

The court applied the general rule that tax exemptions are construed with restraint.' 04 The principle of strict construction as
applied to tax exemptions poses an apparent conflict with the principle of liberal construction which has developed in regard to Indians. "Doubtful expressions are to be resolved in favor of the weak
and defenseless people who are the wards of the nation, dependent
upon its protection and good faith."' 0 ' The Holt court resolved the
conflict by stating that the liberal rules of construction applicable to
Indians are to be used only if the statutes and treaties involved contain language "which can reasonably be construed to confer income
exemptions."'

06

The decision in Holt has been sharply criticized.'

7

98. 364 F.2d 38 (8th Cir. 1966), cert. denied, 386 U.S. 931 (1967).
99. 364 F.2d at 40, citing Squire v. Capoeman, 351 U.S. 1 (1956).
100. 44 T.C. 686 (1965).
101. The General Allotment Act and the Quinault Treaty.
102. 364 F.2d at 41.
103. Holt apparently did not argue that as a member of the tribe he had an ownership
interest in tribal land. McCurdy, FederalIncome Taxation and the Great Sioux Nation, 22
S.D. L. Rev. 296 (1977). The court also rejected the contention that income from the
ranching operation should be exempt from taxation because the ranch had been financed
through a loan under a federal rehabilitation program for Indians.
104. "[Albsent clear statutory guidance, courts ordinarily will not imply tax exemptions .. " Mescalero Apache Tribe v. Jones, 411 U.S. 145, 156 (1973) and cases cited
therein.
105. Carpenter v. Shaw, 280 U.S. 363, 367 (1930); also United States v. Rickert, 188
U.S. 432 (1903).
106. 364 F.2d at 40.
107. McCurdy, Federal Income Taxation and the Great Sioux Nation, 22 S.D. L Rev.
296 (1977).
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1
In Stevens v. Commissioner 0 8 the Ninth Circuit elaborated further on the scope of Capoeman, in light of the Indian Reorganization

Act of 1934.109 The Indian Reorganization Act marked the end of

the Allotment Period and a reversal of the philosophy of assimilation. The Reorganization Act prohibited further diminution of the
reservations through allotments to individual Indians and returned
lands to the tribes. The Act was intended to encourage tribes to
adopt constitutions and to form governments. It also authorized
incorporation of tribes for business purposes. The Reorganization
Period lasted from about 1934 to 1950.11

0

Stevens was a non-competent member of the Gros Ventre Tribe,
who was enrolled at the Fort Belknap Indian Reservation. Stevens
claimed that all of his income from farming and ranching was exempt
from federal income tax. The lands on which he carried out his
farming and ranching were variously: (1) allotted to Stevens, (2)
given to Stevens by his mother, the allottee, (3) purchased by
Stevens from the estates of deceased allottees, (4) purchased by
Stevens directly from other allottees, and (5) leased by Stevens from
the tribe and from relatives.' 1I
The Tax Court, following Holt, held that income allocable to the
leased lands was subject to income tax.' 1 2 In Capoeman, the
Supreme Court "found implicit in Section 5 and the amendment to
Section 6 of the General Allotment Act a 'congressional intent to
subject an Indian allotment to all taxes only after a patent in fee is
issued to the allottee.'

"I 1 3

Thus, income allocable to land allotted

to Stevens, given to him by his mother, and purchased from the
of deceased allottees was not subject to federal income taxaestates
1
tion.

14

The allotments in Stevens had been made pursuant to the Fort
108. 452 F.2d 741 (9th Cir. 1971).
109. Indian Reorganization Act (Act of June 18, 1934), 48 Stat. 984 (codified at 25
U.S.C. § §461-79 (1976)).
110. The Indian Reorganization Act of 1934 was intended "[T] o put a halt to the lossof
tribal lands through allotment ... and tribes were encouraged to revitalize their self-government through the adoption of constitutions and bylaws and through the creation of chartered corporations, with power to conduct the business and economic affairs of the tribe."
Mescalero Apache Tribe v. Jones, 411 U.S. 145, 151 (1973). The policy of assimilation
returned during the Termination Period (1950-1961).
111. Title to all of the land involved was in the United States, as trustee for Stevens.
112. 52 T.C. 330 (1969), rev'd in part on rehearing, 54 T.C. 351 (1970). Stevens did not
appeal this point.
113. 452 F.2d at 744, citing Squire v. Capoeman, 351 U.S. at 8.
114. The Internal Revenue Service had taken the position that only income allocable to
those portions of Stevens' allotment and his mother's allotment (received by Stevens as a
gift from her) which were granted as homestead allotments were tax-exempt. The Ninth
Circuit upheld the Tax Court's rejection of this position.
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Belknap Allotment Act. 1 1 S The language in the General Allotment
Act, which was relied on in Capoeman, and which stated that the
allotments were granted "free of all charge or encumbrance.. 1 6 was
missing from the Fort Belknap Allotment Act. The court recognized
that the various Allotment Acts and their amendments and the Indian Reorganization Act were part of a single system and should be
so construed.
The real question in Stevens was whether income allocable to
lands which had been purchased from other non-competent Indians
was taxable. Income from the lands would clearly not have been
taxable to the sellers, who were the allottees of the land. Section
Five of the Indian Reorganization Act authorized the Secretary of
the Interior to purchase lands for the use of individual Indians. "Title
to any lands or rights acquired pursuant to ... this title shall be
taken in the name of the United States in trust for the Indian tribe or
individual Indian for which the land is acquired, and such lands or
rights shall be exempt from State and local taxation."' ' "
The Tax Court had held that where the individual Indian rather
than the federal government supplied the funds for the purchase, the
purchase did not qualify as a purchase under Section Five of the
Indian Reorganization Act.' ' The Ninth Circuit reversed the Tax
Court and found that such purchases were clearly within the goals of
the Reorganization Act which included the rebuilding of the Indian
land base and the consolidating of individual holdings into economically realistic units. The court gave judicial recognition to the "consistent and long established position of the Department of the Interior, that income from trust lands acquired under the General
Allotment Act, special acts and Indian Reorganization Act is exempt
from federal income taxes." ' '9 Stevens has been the subject of
lengthy analysis.1I2
Section Five of the Indian Reorganization Act 1 2 1 was also the
source of a tax exemption in Mescalero Apache Tribe v. Jones.' 2 2
115. Act of March 3, 1921, ch. 135, 41 Stat. 1355.
116. General Allotment Act, 25 U.S.C. § §331-34, 339, 341-42, 348-49, 354 and 381
(1976).
117. §5 Indian Reorganization Act of 1934, codified at 25 U.S.C. §465 (1976). Purchases under 25 U.S.C. §465 are subject to the terms of the General Allotment Act. 25
U.S.C. §335 (1976).
118. 52 T.C. 330 (1969);rev'din part on rehearing,54 T.C. 351 (1970).
119. 452 F.2d at 748.
120. J. White, Taxing Those They Found Here (1972). For a comparison of Stevens and
Holt see McCurdy, Federal Income Taxation and the Great Sioux Nation, 22 S.D. L. Rev.
296 (1977).
121. 25 U.S.C. §465 (1976).
122. 411 U.S. 145 (1973).
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The Mescalero Apache Tribe (d/b/a Sierra Blanca Ski Enterprises)
operates a ski resort in New Mexico. The facilities are located on
United States Forest Service land, leased by the tribe under the
New Mexico assessed its CompenIndian Reorganization Act.'2
sating Tax, which is a use tax, for materials purchased outside of
New Mexico used in construction of the ski lift.' 24
The Court noted that once ski lifts are constructed they obviously
become permanent improvements to the land. The Court found that
a tax on the use of the lifts was a tax on the lifts themselves, and
hence a tax on the land. According to the Court, the tax immunity
granted to property acquired under Section Five of the Indian Reorganization Act extends to a compensating use tax on materials
used in the construction of permanent improvements to such exempt
property.
The common thread running through the Exemption Cases is the
proposition that Indian land is exempt from taxation. This exemption has its origins in the treaties originally signed between the
United States government and the various tribes. Reservations established during the Treaty Period were tax-exempt as to the land. When
the reservations were divided and allotted to individual Indians, the
tax-exempt status of the land was continued by the various Allotment Acts. Following the Allotment Period came a shift in federal
Indian policy. The Reorganization Period brought a move towards
preserving the reservations. Land newly acquired for Indians under
the Reorganization Act was accorded the same tax-exempt status as
the original reservations and subsequent allotments. Finally, as a
corollary to the exemption granted to Indian land, income derived
directly from tax-exempt land was also held to be tax-exempt to the
of the land.
Indian "owner '
THE JURISDICTION CASES
The Exemption Cases trace their origins to the treaties between
the tribes and the federal government, which establish the principle
that Indian land is tax-exempt. Claims of tax exemption presented in
those cases all derive from the exempt status of Indian land. This
123. 25 U.S.C. §465 (1976).

124. The Compensating Tax is imposed on out-of-state purchases which would have been
subject to the gross receipts tax, had they been made within the state. Gross Receipts and
Compensating Tax Act, N.M. Stat. Ann. § §7-9-1 to 81 (1978). New Mexico's gross receipts
tax is not a true sales tax, although its economic effect is that of a sales tax, as it can be, and
usually is, passed on to the purchaser. The tax is actually imposed on the seller's gross
receipts.
125. Beneficial ownership.
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exemption is only available to an Indian taxpayer, whether it is an
individual Indian or an Indian tribe, because Indian land, by definition, must have Indian ownership. The exemption follows the ownership.
The principle of tax-exempt status for Indian land is not broad
enough to explain all of the "Indian tax cases." Those remaining
cases can also be explained by reference to Indian land, but in a
different context. Indian land is the keystone to a territorial concept
of jurisdiction which developed concurrently with the exemption
principles. The Jurisdiction Cases are governed by the doctrine of
federal jurisdiction over Indian land which results in the preemption
of state jurisdiction including the jurisdiction to tax. 1 2 6 The basic
principle of complete preemption of state jurisdiction on Indian land
has been modified in response to fluctuations in federal Indian
policy.
Any discussion of state jurisdiction over Indian land must begin
with Worcester v. Georgia 1 2 1 Chief Justice Marshall established
clearly in Worcester that the area of relations with Indian tribes had
been preempted by the federal government:
The Cherokee Nation, then, is a distinct community, occupying
its own territory, with boundaries accurately described, in which the
laws of Georgia can have no force, and which the citizens of Georgia
have no right to enter, but with the assent of the Cherokees themselves, or in conformity with treaties, and with the acts of Con1
gress. 28
Worcester was a missionary who was a citizen of Vermont living in
Georgia within the boundaries of the Cherokee nation. He was convicted of violating a Georgia statute which required any white person
residing within the limits of the Cherokee nation to obtain a permit
from the governor of Georgia. The United States Supreme Court
held the Georgia statute to be unconstitutional and reversed the
conviction.' 29
The "governmental instrumentality theory" which was the result
of misdirected focus of attention in United States v. Rickert' 3 0 was
cited as the basis for decision in Choctaw, Oklahoma & Gulf Railroad
126. Preemption of state jurisdiction on Indian land is not a general preemption of state
jurisdiction as to Indians themselves.
127. 31 U.S. (6 Pet.) 515 (1832).
128. 31 U.S. at 561.
129. The victory was a hollow one for Worcester. Georgia refused to release him from
the conviction, for which he had been sentenced to four years of hard labor. J. White,
Taxing Those They Found Here 23 n. 73 (1972).
130. 188 U.S. 432 (1903). See text accompanying note 51 supra.
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v. Harrison' 3 and Gillespie v. Oklahoma 1 3 2 The Choctaw, Oklahoma & Gulf Railroad Company operated coal mines on land belonging to the Choctaw and Chickasaw tribes. The Railroad Company
leased the land from the United States in its capacity as trustee for
the Indians. Oklahoma imposed its gross revenue tax on mining on
the Railroad Company's receipts from the operation of these mines.
The district court had upheld the tax as an ad valorem tax on
personal property belonging to the Railroad Company. The coal
which had been dug from the mines was viewed as personal property.
The Railroad Company appealed. The Supreme Court characterized
the tax as an occupation tax, or license, and held that it could not be
imposed because the United States, as trustee for the Indian tribes
owning the leased land, had "a definite duty in respect to opening
and operating the coal mines upon their lands, and appellant is the
instrumentality through which this obligation is being carried into
effect. Such an agency 1 cannot be subjected to an occupation or
privilege tax by a State." 3 3
Gillespie v. Oklahoma1 3 4 raised the issue of the application of the
Oklahoma net income tax to the income derived by a lessee from the
sale of his share of the oil and gas produced under a mineral lease of
Indian land.1 3I The Court described the lessee as an "instrumentality used by the United States in carrying out duties to the Indians
," 3 6 and therefore the "same considerathat it had assumed
tions that invalidate ' a tax upon the leases invalidate a tax upon the
profits of the leases." 37
Both the Choctaw Railroad and Gillespie cases involved taxation
of revenues from mineral production on land leased from Indians.
Although the land is Indian land, and thus tax-exempt, the tax exemption was held not to flow through to the lessees. The fact that
the land was Indian land presented a potential bar to Oklahoma's
jurisdictional power to impose a tax, but the Court defined the bar in
territorial terms. Oklahoma could not generally extend its laws onto
Indian land, but it could, as a general rule, tax those non-Indian
taxpayers who could not place themselves beyond the state's tax
jurisdiction by mining on Indian land.
131. 235 U.S. 292 (1914).
132. 257 U.S. 501 (1922). The Choctaw, Oklahoma & Gulf R.R. case was overruled in
Oklahoma Tax Comm'n v. Texas Co., 336 U.S. 342 (1949).
133. 235 U.S. at 298.
134. 257 U.S. 501; overruled in Helvering v. Mountain Producers Corp., 303 U.S. 376
(1938).
135. Similar to the leases held by the Choctaw, Oklahoma & Gulf Railroad Company.
136. 257 U.S. at 504.
137. 257 U.S. at 506.
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Although phrased in the language of the governmental instrumentality theory, the holding in Indian Territory Illuminating Oil Co. v.
Board of Equalization13 8 is consistent with this analysis. The oil
company produced oil under a lease of restricted Indian land. The oil
from the Indian land was stored in tanks with oil from non-Indian
sources. Oklahoma assessed an ad valorem personal property tax on
the oil in the tanks. The company claimed that the oil attributable to
the Indian leases was not taxable, relying on the governmental instrumentality theory. 1 3 9 The Supreme Court, foreshadowing its
decision in Helvering v. Mountain Producers Corp. 40 five years
later, noted that at the time the personal property tax was assessed,
the Indians had received their share of the oil produced and had no
further interest in the oil in the tanks. "Such immunity as petitioner
enjoyed as a governmental instrumentality inhered in its operations
as such, and being for the protection of the Government in its function extended no farther than was necessary for that purpose."' 41
It was clear to the Court that the state of Oklahoma had jurisdiction to tax the oil in storage. The storage tanks were not located on
Indian land. The Court stated that Oklahoma's jurisdiction was preempted only on Indian land. Once the oil was out of Indian territory
the Court found it to be taxable in the same manner as oil produced
on non-Indian land.
An important step towards clarification of the true basis of these
cases was taken in Helvering v. Mountain Producers Corp. 1 42 The
taxpayer, a subsidiary of Mountain Producers Corporation, held a
fifty percent interest in a mineral lease of "school land.' 1 4 3 The
taxpayer claimed that it was an instrumentality of the state of Wyoming in carrying out its obligations with respect to the school land.
Thus, income from the leases was asserted to be exempt from federal
income tax. The Court discussed other Indian lease cases at some
length.' 14 The opinion specifically overruled Gillespie, holding that
a theoretical concept of interference with governmental functions
138. 288 U.S. 325 (1933).
139. Childers v. Beaver, 270 U.S. 555 (1926); Gillespie v. Oklahoma, 257 U.S. 501
(1922); Choctaw, Oklahoma & Gulf R.R. v. Harrison, 235 U.S. 292 (1914); United States v.
Rickert, 188 U.S. 432 (1903).
140. 303 U.S. 376 (1938).
141. 288 U.S. at 328.
142. 303 U.S. 376 (1938).
143. As a condition of granting statehood, Wyoming was required to set aside certain
lands for public schools. If school lands were leased, the income would be used for public
schools.
144. Indian Territory Oil Co. v. Board, 288 U.S. 325 (1933); Gillespie v. Oklahoma, 257
U.S. 501 (1922); Choctaw, Oklahoma & Gulf R.R. v. Harrison, 235 U.S. 292 (1914); United
States v. Rickert, 188 U.S. 432 (1903).
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4
was not enough to support a claim of immunity from taxation. '
The Court announced the rule that a private person operating under
a government contract or lease must demonstrate a direct effect on
governmental functions to support a tax exemption under the governmental instrumentality theory.
The governmental instrumentality theory first appeared in Indian
tax cases in United States v. Rickert, when the Court used it to
support application of the exemption doctrine to land, the title to
which was in the United States in trust for the Indian "owner." It
was subsequently applied in both the Exemption Cases and the Juris-diction cases.
After Mountain Producers, the instrumentality doctrine was effec14 6 The
tively laid to rest in Oklahoma Tax Commission v. Texas Co.
Texas Company produced oil on allotted, restricted lands leased
from Indians. It claimed that it was exempt from liability under the
Oklahoma gross production tax 1 4 7 and the Oklahoma excise tax
with respect to oil produced from Indian land. The Oklahoma
Supreme Court held that Texas Company, as lessee, was an instrumentality of the federal goverhment, and thus not liable for either
tax. That court distinguished Mountain Producers on the grounds
that it dealt only with income taxes imposed on governmental
lessees.
The Supreme Court found that Mountain Producerswas not distinguishable: "Its very foundation was a repudiation of those insubstantial bases for securing broad private tax exemptions, unjustified
by actual interfering or destructive effects upon the performance of
48
obligations to or work for the government, state or national.",
Thus, the Court found that Texas Company was not immune from
either of the taxes in question. 149
The development of the doctrine of Indian territorial jurisdiction
reflects the ever changing tide of federal Indian policy. As discussed
above in connection with the Exemption Cases, the Treaty Period
was marked by isolation of Indians from society in general. Indians
during this time were almost completely contained on the reservations and state jurisdiction over Indian reservations was totally preempted by the federal government. 50
The Allotment Period brought the reduction of the reservations
145. Helvering v. Mountain Producers Corp., 303 U.S. 376 (1938), effectively overruled
Childers. See Oklahoma Tax Comm'n v. United States, 319 U.S. 598 (1943).
146. 336 U.S. 342 (1949).
147. Construed by the Oklahoma courts to be a property tax and not an occupation tax.
148. 336 U.S. at 364.
149. The opinion specifically overrules Choctaw, Oklahoma & Gulf R.R. v. Harrison, 235
U.S. 292 (1914).
150. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).
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through allotments to individual Indians. This reduction furthered
the goal of assimilation of the Indians into American society. The
erosion of the governmental instrumentality doctrine which had
reached a peak in Gillespie v. Oklahoma echoed the expanding scope
of state jurisdiction. The fact patterns in the Indian tax cases decided
by the Supreme Court reflected an increasing intercourse between
Indians and non-Indians. As the concept of Indians as a separate
body, isolated from American society, faded from reality, so principles of law, developed concurrently with that concept, became
increasingly unsatisfactory as a basis for deciding Indian tax cases.
The policy of assimilation was reversed for a time with the passage of
the Indian Reorganization Act of 1934. It reappeared briefly during
the Termination Period (1950-1961)."1 1
The major statutory development affecting territorial jurisdiction
has been Public Law 280.1 52 Public Law 280 allowed states to
assume civil and criminal jurisdiction over reservation Indians:
Sec. 6 Notwithstanding the provisions of any Enabling Act for the
admission of a State, the consent of the United States is hereby
given to the people of any State to amend, where necessary, their
State constitution or existing statutes, as the case may be, to remove
any legal impediment to the assumption of civil and criminal jurisdiction in accordance with the provisions of this Act: Provided, That
the provisions of this Act shall not become effective with respect to
such assumption of jurisdiction by any such State until the people
thereof have appropriately amended their State constitution or
statutes as the case may be.
Sec. 7 The consent of the United States is hereby given to any other
State not having jurisdiction with respect to criminal offenses or civil
causes of action, or with respect to both, as provided for in this Act,
to assume jurisdiction at such time and in such manner as the people
of the State shall, by affirmative legislative action, obligate and bind
the state to assumption thereof.' 1
Public Law 280 was replaced by 28 U.S.C. § 1360 which was enacted
as part of the Indian Civil Rights Act of 19681 4 and which required
151. The Termination Period is regarded as a destructive and ill-conceived chapter in
Indian policy. Kennedy, Indian Law Forum-Introduction, 22 Kan. L. Rev. 337 (1974). See
citations to Termination Legislation collected in Note, State Taxation of Indians-Federal
Preemption of Taxation Against the Backdrop of Indian Sovereignty, 49 Wash. L. Rev. 191,
191 n. 3 (1973).
152. Act of August 15, 1953, 67 Stat. 588. Public Law 280 was repealed by the Indian
Civil Rights Act of 1968 and replaced by 25 U.S.C. § 1322 (1976).
153. Act of August 15, 1953, ch. 505, § §5, 6, 7, 67 Stat. 588, 590.

154. The Indian Civil Rights Act, 25 U.S.C. § § 1301-41 (1976). See Gonzalez, Indian
Sovereignty and the Tribal Right to Charter a Municipality for Non-Indians: A New
Perspective for Jurisdiction on Indian Land, 7 N.M. L. Rev. 153 (1977) for a discussion of
the Indian Civil Rights Act and its effect on the doctrine of Indian sovereignty.
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the consent of the tribes to the assumption of jurisdiction by the
states.
While the basic policy of federal preemption with regard to Indians announced in Worcester v. Georgia endured, it was gradually
modified to allow the states some jurisdictional controls over Indian
land. The modified principle governing state jurisdiction over Indians
was elaborated in Williams v. Lee.' ' ' Lee, a non-Indian, sued Williams, a Navajo reservation Indian,' 56 to recover for goods sold on
credit. The sales were made at the Ganado trading post which was
located on the Navajo reservation.
The Arizona Supreme Court held that the Arizona state courts had
jurisdiction over the case. The Supreme Court reversed. The exercise
of jurisdiction by the state "would undermine the authority of the
tribal courts over Reservation affairs and hence would infringe on the
right of the Indians to govern themselves."' 1 7 The "Williams test,"
as it has come to be known, is often summarized as follows: "even
on reservations, state laws may be applied to Indians unless such
application would interfere with reservation self-government or impair a right granted or reserved by federal law."' 5 8 After Williams
territorial jurisdiction still existed but apparently only Indians on
Indian land were beyond the reach of state jurisdiction, and then
only in some instances. The emphasis shifted so that the state had
jurisdiction on Indian land unless there existed' some bar to such
jurisidction.' ' 9
The underlying policy of federal preemption of the regulation of
Indians was reaffirmed in Warren Trading Post Co. v. Arizona Tax
Commission. 1 6 0 Arizona's two percent gross income tax was assessed against the Warren Trading Post, a federally licensed' 6 1
trading post located on the Navajo Reservation. The Trading Post
claimed that sales to reservation Indians were exempt from taxation.
The Supreme Court agreed and held that the federal statutes and
regulations governing Indian traders were so comprehensive as to
preempt any attempt at regulation by the state. 6 2
'

155. 358 U.S. 217 (1959).
156. The term "reservation Indian" refers to a member of an Indian tribe who resides on
a reservation. Usually, the Indian belongs to the tribe on whose reservation he is living, but
this is not an essential element. See Fox v. Bureau of Revenue, 87 N.M. 261, 531 P.2d 1234
(Ct. App. 1975), cert. denied, 424 U.S. 933 (1976) and the discussion of that case at note
265 infra.
157. 358 U.S. at 223.
158. Organized Village of Kake v. Egan, 369 U.S. 60, 75 (1962).
159. Compare Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).
160. 380 U.S. 685 (1965).
161. 25 U.S.C. § §261-64 (1976).
162. The Court did not rule on taxpayer's claim that the Commerce Clause, Article 1, § 8
of the United States Constitution preempts state jurisdiction.
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The opinion in Warren specified that sales by federally licensed
Indian traders made on the reservation to reservation Indians were
immune from state taxation. This preemption resulted from federal
control of Indian traders. Exclusive jurisdiction over Indian traders
was a necessary adjunct to jurisdiction over Indian land. Preemption
of state jurisdiction in Warren was thus not a direct consequence of
federal jurisdiction over Indian land, as in the other jurisdiction
cases.
The governmental instrumentality doctrine cases 1 6 3 established
the state's general jurisdiction to tax its non-Indian citizens. In Agua
Caliente Band of Mission Indians v. County of Riverside"' the
Ninth Circuit considered another claim of tax exemption based on
the doctrine of exemption for taxpayers who are instrumentalities of
the federal government in carrying out its obligations to its Indian
wards. In this instance, the taxpayers demonstrated an actual economic effect on the Indians involved. The Agua Caliente tribe, and
individual members of the tribe, leased land 1 6 5 to non-Indians. "At
the time the leases were executed all parties contemplated that the
lessees would not be required to pay any taxes by reason of their use
and possession of the Indian property.'66 California imposed a
possessory interest tax on the lessees, based on the cash value of the
lessees' interest in the land. 1 67 The Indian lessors brought suit, seeking an injunction to prevent taxation of the lessees.' 6 1 The Court
found that the tax was not imposed on the land itself and that the
Indians' title to the land was not in danger of being encumbered. The
Court did not extend the tax-exempt status of the land to benefit the
lessees. The Court stated that California had jurisdiction to tax these
non-Indian lessees, unless that jurisdiction had been preempted by
federal legislation.' 69 The Court found no such preemption in either
the General Allotment Act or Public Law 280.' 70
163. Oklahoma Tax Comm'n v. Texas Co., 336 U.S. 342 (1949); Helvering v. Mountain
Producers Corp., 303 U.S. 376 (1938); Indian Territory Illuminating Oil Co. v. Board, 288
U.S. 325 (1933); Gillespie v. Oklahoma, 257 U.S. 501 (1922); Choctaw, Oklahoma & Gulf
R.R. v. Harrison, 235 U.S. 292 (1914).
164. 442 F.2d 1184 (9th Cir. 1971), cert. denied, 405 U.S. 933 (1972).
165. The land was held in trust by the United States for the benefit of the tribe and the
individual allottees.
166. 442 F.2d at 1185.
167. The possessory interest tax has been described as a "means of circumventing the
exemption enjoyed by protected Indian land."

Comment, Indian Taxation: Underlying

Policies and Present Problems, 59 Cal. L. Rev. 1261, 1293 (1971).
168. Clearly a state tax paid by the lessees would reduce the amount of rent the tribe can
charge for such leases.

169. This is the Williams test.
170. See, Comment, The Case for Exclusive Tribal Power to Tax Mineral Lessees of
Indian Lands, 124 U. Pa. L. Rev. 491 (1975) (discussing the possibility of tribal taxation of
mineral lessees). See also, Comment, Taxation of a Possessory Interest in Restricted Indian
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Up to this point, those Jurisdiction cases involving state taxation
had been decided consistent with general principles of Indian jurisdiction. In McClanahan v. State Tax Commission' 71 the Supreme
Court, in effect, modified the general Indian jurisdictional rules and
narrowed the applicability of state laws in Indian tax cases. In
McClanahan the Court held that a reservation Indian, whose entire

income was derived from reservation sources' 72 was exempt from
liability for Arizona personal income tax. In imposing the tax "the
State has in erfered with matters which the relevant treaty and statutes leave to the exclusive province of the Federal Government and
the Indians themselves.' 7 The Court noted that nothing in either
the Buck Act' 71 or 25 U.S.C. § 1322(a)' 71 was inconsistent with its
holding, although neither statute could be construed as an affirma1
tive grant of immunity from taxation. 76
The McClanahan Court did not rely on the Williams test. It was

inapplicable because the State had no possible interest to protect in
this situation. The case concerned a reservation Indian whose activi-

ties and the income therefrom were all within the boundaries of the
reservation. The Williams test is only applicable in situations where a

state's interest must be balanced against tribal interests. McClanahan
is frequently cited for its statement that the doctrine of Indian sovereignty is relevant as a backdrop in interpretation of treaties and
statutes in a particular case. 177
Although the Court in 1832 in Worcester v. Georgia had said that
state law did not apply to anyone within the boundaries of Indian
land, this rule was gradually reshaped to the pronouncement in Williams v. Lee. In 1959 the Court said that state law applied to Indians
on reservations unless it was preempted by federal law or it would
Lands in Arizona, 1972 L. & Soc. Ord. (now Ariz. St. L.J.) 467 presenting arguments to
support a possessory interest tax on leasehold interests in tax-exempt Indian land in
Arizona.
171. 411 U.S. 164 (1973).
172. In this situation the income was from employment on the Navajo Reservation.
173. 411 U.S. at 165.
174. 4 U.S.C. § § 105-10 (1976).
175. This has been enacted as part of the Indian Civil Rights Act of 1968, replacing Pub.
L. 280.
176. Both the taxpayer and the taxing authority at various times have relied on these
statutes (the Buck Act and 25 U.S.C. § 1322) as authority for their respective positions. See
also Your Food Stores, Inc. (NSL) v. Village of Espanola, 68 N.M. 327, 361 P.2d 950
(1961), cert. denied, 368 U.S. 915 (1961).
177. McClanahan has also been explained as a preemption case: "In sum, the Court, by
employing the doctrine of Indian sovereignty as a 'backdrop' for federal legislation touching
Indian affairs, effectively broadened the federal preemption aspect of the Williams test so as
to include all cases involving Indian activity on the reservation." Note, Reservation Indian's
Income not Taxable if Derived from Reservation Sources-State Power over Reservation
Indians is Limited, 22 U. Kan. L. Rev. 470, 477 (1974).
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impair tribal self-government. After McClanahan the Supreme Court
recounted the status of state taxation vis a vis Indians:
Even so, in the special area of state taxation, absent cession of
jurisdiction or other federal statutes permitting it, there has been no
satisfactory authority for taxing Indian reservation lands or Indian
income from activities carried on within the boundaries of the reservation, and McClanahan v. Arizona State Tax Comm'n ... lays to
rest any doubt in this respect by holding
that such taxation is not
1
permissible absent congressional consent. 78
McClanahan reestablished the total preemption of state jurisdiction
declared in Worcester but only as to Indians on Indian land. In
situations involving non-Indians and their activities within the territorial boundaries of Indian land, the state retained jurisdiction unless
jurisdiction has been preempted by federal legislation, or unless the
exercise of jurisdiction would impair tribal self-government.' 9
Mescalero Apache Tribe v. Jones1 8 o was decided contemporaneously with McClanahan. McClanahan affirmed the federal preemption of state jurisdiction to tax Indians and Indian activities
while they are located on Indian land. The Mescalero Apache case
emphasized the territorial nature of the preemption by asserting the
state's jurisdiction to tax Indians and Indian activities off the reservation. The distinguishing factor is territorial.
Mescalero Apache Tribe v. Jones involved a ski resort operated by
the Mescalero Apache Tribe on non-reservation land. The ski resort
was situated on land owned by the United States Forest Service' 8
which the tribe leased under the authority of Section Five of the
Indian Reorganization Act.I 82 The Supreme Court relied on language from the Enabling Act for New Mexico"83 to establish the
territorial limits of the state's jurisdiction.' 4 Section Two of the
Enabling Act provided that the state disclaimed any interest in lands
178. Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973).
179. Some commentators have said that the Court in MeClanahan and Mescalero Apache
Tribe v. Jones misread Williams and Organized Village of Kake, resulting in an abrupt
departure from Williams in McClanahan. Israel and Smithson, Indian Taxation, Tribal
Sovereignty and Economic Development, 49 N.D. L. Rev. 267 (1973). Israel and Smithson
interpret Williams as reaffirming the basic policy of Worcester that there can be no state
taxation on Indian land without express federal consent. Such federal consent, they argue, is
to be found in Public Law 280, if it can be found at all.
180. 411 U.S. 145 (1973).
181. There are, however, a few cross-country trails which extend across the Mescalero
Apache. Reservation.
182. 25 U.S.C. §465 (1976) quoted in text accompanying note 117 supra.
183. Act of June 20, 1910, ch. 310, 36 Stat. 557.
184. In Organized Village of Kake v. Egan, 369 U.S. 60 (1962) the Court considered
identical language found in the Alaska Enabling Act.
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owned by an Indian or Indian tribe,"'
exempt from state taxation:

s
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and that Indian lands were

..but nothing herein shall preclude this state from taxing as other
lands and property are taxed, any lands and other property outside
of an Indian reservation, owned or held by any Indian, save and

except such lands as have been granted or acquired as aforesaid, or as
may be granted or confirmed to any Indian or Indians under any Act
of Congress ... 186

The key phrase here was "outside of an Indian reservation." The
ski resort was outside the boundaries of the Mescalero Apache reservation and therefore subject to state jurisdiction unless specifically
barred by federal law. Section Five of the Indian Reorganization Act
was not, the Court felt, a specific bar to state jurisdiction. The Forest
Service land was leased by the Mescalero Apache Tribe' 8 7 under the
provisions of the Indian Reorganization Act. Although the provisions
of Section Five had been held to extend the traditional immunity of
tribal land from taxation,' 8 8 the Court saw no reason to interpret
the section as a blanket provision against income taxes as well as
property tax.
The Mescalero Apache Tribe, therefore, was liable for New Mexico
gross receipts tax' "9 on its receipts from the operation of the ski
resort.1 90 Although seemingly inconsistent with the ruling in
Stevens v. Commissioner1 9 ' the results of the two cases are reconcilable when viewed from an historic perspective. Stevens concerned
taxation of income from farming and ranching activities on land
acquired on behalf of an individual Indian under Section Five of the
Indian Reorganization Act. The Court found that the tax-exempt
185. This has been held to be a disclaimer of proprietary interest only; it is not a
disclaimer of governmental interest. Organized Village of Kake v. Egan, 369 U.S. 60 (1962).
See Paiz v. Hughes, 76 N.M. 562, 417 P.2d 51 (1966); Batchelor v. Charley, 74 N.M. 717,
398 P.2d 49 (1965); State v. Warner, 71 N.M. 418, 379 P.2d 66 (1963).
186. Section Two, Enabling Act, as codified in N.M. Const. art. XXI, § 2 (emphasis
added).
187. The lease was actually made by the Department of the Interior for the benefit of
the Tribe.
188. In Stevens v. Commissioner, 452 F.2d 741 (9th Cir. 1971) it was determined that
certain lands had been acquired by an Indian under § 5 of the Indian Reorganization Act.
Income from farming and ranching on such land was not subject to federal income tax.
(This would be income "directly derived" from tax-exempt land. Squire v. Capoeman, 351
U.S. 1 (1956). The income tax exemption is thus a function of the tax-exempt status of the
land itself.)
189. N.M. Stat. Ann. § §7-9-1 to 7-9-81 (1978). See note 124 supra.
190. The tribe was not liable for the Compensating Tax on out-of-state purchases of
materials used in the construction of the ski lifts. This issue is discussed with the Exemption
Cases, notes 121-24, supra, and accompanying text.

191. 452 F.2d 741 (9th Cir. 1971).
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status of such land extended to income directly derived from the
land. This holding followed Squire v. Capoeman1 9 2 which extended
the tax-exempt status of allotted lands under the General Allotment
Act to income derived directly from such land. 1 93
The Mescalero Apache Tribe's income from operating a ski resort
was clearly not "derived directly" from the land on which the resort
was located. The governing principle was, therefore, one of jurisdiction, not exemption. Acquisition of land and rights in land under the
Indian Reorganization Act did not, according to the Mescalero
Apache Court, carry with it 1the territorial preemption of jurisdiction
accorded to reservation land. 94
Territorial jurisdiction provided a basis for analyzing a number of
state tax issues in Moe v. Confederated Salish and Kootenai
Tribes. 1 9 s With regard to a "smoke shop" operated by a tribal member on the Flathead Reservation in Montana, the suit challenged the
state's requirement that the operator obtain a state vendor's license
and application of the state cigarette sales tax to sales made on the
reservation. Additionally, the suit challenged the state requirement
that personal property taxes on motor vehicles be paid as a prerequisite to motor vehicle registration, as applied to tribal members residing on the reservation. The Court held that the state could not
require the smoke shop operator to obtain a vendor's license, nor
could it require reservation Indians to pay personal property taxes on
motor vehicles as a condition for motor vehicle registration. Furthermore, the state cigarette sales tax was found not to apply to sales
made on the reservation to reservation Indians. These holdings
squarely followed McClanahan.
With regard to smoke shop sales made on the reservation to nonIndians the Court felt that the Williams test was controlling. 96 The
cigarette sales tax was imposed by state law on the purchaser, who
was a non-Indian. Hence, the Indian vendor could be required to aid
the state in collecting the tax, unless the burden of collection would
frustrate self-government by the tribes. The Court found no undue
192. 351 U.S. 1 (1956).
193. Squire involved the sale of timber on an allotment. See generally, Fiske and Wilson,
Federal Taxation of Indian Income from Restricted Indian Lands, 10 Land & Water L. Rev.
63 (1975).
194. "Reservation land" would be Indian land set aside under a treaty or treaties. For a
possible economic interpretation of the Court's decision in Mescalero Apache Tribe see 83
N.M. 158, 163, 489 P.2d 666, 671 (Ct. App. 1971) (Sutin, J. specially concurring).
195. 425 U.S. 463 (1976). For a discussion of the lower court's opinion see Comment,
"Must the Paleface Pay to Puff?" Confederated Salish and Kootenai v. Moe, 36 Mont. L.
Rev. 93 (1975).
196. See Comment, State Extension of Cigarette Sales Tax to Indians, 11 Idaho L. Rev.
101 (1974) concerning state jurisdiction to tax sales of cigarettes on the reservation.
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burdens and upheld the tax.' I The governing principle was that of
state jurisdiction over the non-Indian taxpayer, even on Indian land.
Personal property taxes were considered by the Court again in
Bryan v. Itasca County." ' Bryan, an enrolled member of the Chippewa Tribe, protested the assessment of the Minnesota personal property tax on his mobile home. The mobile home was located on land
belonging to the Chippewa Tribe' 99 and was occupied by the taxpayer as his residence.
After McClanahan v. State Tax Commissioner, Mescalero Apache
Tribe v. Jones and Moe v. Confederated Salish and Kootenai Tribes,
the Court felt that the state had no jurisdiction to tax this property
unless Congress had specifically consented to the tax. 2 0 0 The state
of Minnesota asserted that "the grant of civil jurisdiction to the
states conferred by §4 of Pub. L. 280, 67 Stat. 589, 28 U.S.C.
§ 1360, is a congressional grant of power to the States to tax reservation Indians except insofar as taxation is expressly excluded by the
terms of the statute."' 20 1 Public Law 280 was originally enacted in
response to congressional concern for the inadequacy of law enforcement by tribal institutions and the growing problem of lawlessness
on the reservations. 20 2 There was little in the legislative history of
Public Law 280 relating to civil jurisdiction. The Court concluded
that Public Law 280 was not meant to confer general civil regulatory
powers over reservation Indians. Rather, the Act was "a reaffirmation of the existing reservation Indian-Federal Government relationship in all respects save the conferral of state-court jurisdiction to
adjudicate private civil causes of action involving Indians." 2 0 3
Bryan was, therefore, not liable for a personal property tax assessed on his mobile home. The result was strictly territorial, as
dictated by McClanahan. State tax jurisdiction was held not to extend to Indians and their property located within the boundaries of
the reservation.
197. Moe is criticized as economically unrealistic, with respect to the cigarette sales tax
issues, in Barsh, The Omen: Three Affiliated Tribes v. Moe and the Future of Tribal
Self-Government, 5 Am. Indian L. Rev. 1 (1977).
198. 426 U.S. 373 (1976).
199. The land was held in trust by the United States for the tribe.
200. This jurisdiction has been federally preempted.
201. 426 U.S. at 375. See also Tonasket v. State, 79 Wash.2d 607, 488 P.2d 281 (1971),
vacated, 411 U.S. 451 (1973); opinion on remand 84 Wash.2d 164, 525 P.2d 744 (1974),
appeal dismissed, 420 U.S. 915 (1975) concerning the effect of the assumption of Public
Law 280 jurisdiction by a state, with respect to the state's jurisdiction to tax on Indian land.
202. Israel and Smithson, Indian Taxation, Tribal Sovereignty and Economic Development, 49 N.D. L. Rev. 267 (1973). "That the bill was considered by those who dealt with it
to be a law and order measure and not a general termination of federal responsibility, is
apparent." 49 N.D. L. Rev. at 292.
203. 426 U.S. at 391.
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In I976, the Ninth Circuit reconsidered its 1971 decision upholding liability of non-Indian lessees of Indian land for the California
possessory interest tax. 2 0 4 Although it appeared that Agua Caliente
Band of Mission Indians v. County of Riverside2 0 1 would be controlling, the Ninth Circuit felt compelled to reconsider the issue in light
of the specific status of the Fort Mojave Tribe and the intervening
Supreme Court decisions. 2 1 6 The Fort Mojave Tribe 2 01 had leased
several tracts of land under ninety-nine year leases to non-Indian
lessees. The leased sites were intended for a variety of uses including
a resort facility, a housing project and a possible nuclear power plant.
The court followed the rule that the state would have jurisdiction to
tax the non-Indian lessees, unless such jurisdiction had been specifically preempted by federal legislation, or unless it interfered with
tribal self-government. 2 0
20 9

8

The court examined both the Indian Re-

organization Act
and Public Law 280 and found that neither
expressed an intent to grant non-Indian lessees immunity from tax in
this instance.
Because state jurisdiction was not preempted, the tax in order to
be valid only needed to satisfy the Williams test as it relates to tribal
self-government. Although the reduction of rent chargeable by the
tribe would be an inevitable consequence of the decision, the court
did not see this as a threat to the tribe's self-government. Thus, the
Ninth Circuit continued its position that non-Indian lessees of Indian
land were liable for a possessory interest tax on the value of the
leasehold.
Up to this point, the Jurisdiction Cases can be explained using
strictly territorial principles. States have no jurisdiction to tax Indians and their activities and property while. they remain within the
boundaries of the reservation, unless jurisdiction has been specifically
granted by Congress. 2 1 0 The states, as a general rule, do have jurisdiction to tax non-Indians within the reservation boundaries and Indians
204. Fort Mojave Tribe v. County of San Bernardino, 543 F.2d 1253 (9th Cir. 1976),
cert. denied, 430 U.S. 983 (1977).
205. 442 F.2d 1184 (9th Cir. 1971), cert. denied, 405 U.S. 933 (1972).
206. Bryan v. Itasca County, 426 U.S. 373 (1976); Moe v. Confederated Salish and
Kootenai Tribes, 425 U.S. 463 (1976); McClanahan v. State Tax Comm'n, 411 U.S. 164
(1973); Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973).
207. No individual allotments had ever been made to members of the Fort Mojave Tribe.
543 F.2d at 1255.
208. This is the Williams test.
209. Although the leases involved reservation land and not land acquired under the
Indian Reorganization Act the tribe's government was organized under the Reorganization
Act.
210. It also appears that in these cases the courts use the liberal rules of construction
favoring Indians. Note 105 supra. Note, State Taxation of Indians-FederalPreemption of
Taxation Against the Backdrop of Indian Sovereignty, 49 Wash. L. Rev. 191 (1973).
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who have left the reservation. In those instances, provided jurisdiction has not been specifically preempted, the tax is balanced
against the Indians' right of tribal self-government.2 11
The "interference with self-government" analysis, as interpreted in
McClanahan, was only necessary and proper in Moe v. Confederated
2
Salish and Kootenai Tribes, Mescalero Apache Tribe v. Jones, 12
Agua Caliente Band of Mission Indians v. County of Riverside, and
Fort Mojave Tribe v. County of San Bernardino. The results in those
cases indicate that the test, as applied so far, was not really meaningful. The results in those cases were also dictated by the rules of
territorial jurisdiction discussed herein. In Moe, Agua Caliente, and
Fort Mojave non-Indians were subject to state tax jurisdiction, even
though their taxable activities were on reservation land. In Mescalero
Apache Tribe Indians were subjected to state tax jurisdiction over
activities located off the reservation. 2 1 3
The "interference with self-government" test took on substance in
Confederated Tribes of Colville Indian Reservation v. State of Washington.2 ' 4 Consolidated cases involved challenges by the Colville,
Lummi, Makah, and Yakima Tribes to imposition of the state's cigarette tax, sales tax, and motor vehicle excise tax. 2 1 5 The motor
vehicle exise tax was clearly not applicable to vehicles owned by a
tribe or its members which were used exclusively on the reservation. 2 1 6 The state of Washington asserted that it could tax Indian
owned vehicles insofar as they were used off the reservation. The
three judge district court said that the taxes were invalid "as applied
to reservation situs vehicles which are owned by the Tribe and/or
their reservation resident members even though they are used, in
part, off the reservation." 2 1 7
The cigarette tax and sales tax issues arose out of sales by
traders 2 1 B who operated stores located within the boundaries of the
211. In these cases the courts tend to apply the strict rules of construction generally
applicable to claims of tax exemption. Note 104 supra. Note, State Taxation of IndiansFederal Preemption of Taxation Against the Backdrop of Indian Sovereignty, 49 Wash. L.
Rev. 191 (1973).
212. In Mescalero Apache Tribe the Court discussed the "interference with self government analysis" with respect to the gross receipts tax issue only.
213. These activities were subject to the gross receipts tax. The compensating tax issue
was decided under the exemption principles.
214. 446 F. Supp. 1339 (E.D. Wash. 1978),juris. postponed, 47 U.S.L.W. 3553 (Feb.
21, 1979).
215. The court had stayed the proceedings pending the Supreme Court's decisions in
Moe and Bryan.
216. Bryan v. Itasca County, 426 U.S. 463 (1976); Moe v. Confederated Salish and
Kootenai Tribes, 425 U.S. 463 (1976); McClanahan v. State Tax Comm'n, 411 U.S. 164
(1973).
217. 446 F. Supp. at 1366.
218. The traders were licensed by both the federal government and the Indian tribes.
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Colville Reservation. It was not questioned that the state could not
tax sales to reservation Indians.2 1 9 The dispute arose over the attempted imposition of the state cigarette tax and the state sales tax
on sales of cigarettes to non-Indians and the attempted imposition of
the state sales tax on sales of other merchandise to non-Indians. As
to sales other than cigarettes to non-Indians the court found that the
tribes had made no showing of federal preemption or interference
with the tribal self-government. 2 20 The tax was, therefore, validly
imposed.2 21

The major issue concerned sales of cigarettes on the reservation to
non-Indian purchasers. The Colville Reservation Tribes had imposed
their own cigarette taxes, which were an important source of tribal
revenue. 222 The court examined the state cigarette tax and found
223
that the incidence of the tax fell on the purchaser, a non-Indian.
The court applied the Williams interference with self-government
analysis, and also considered claims raised by the tribes that the
tribal cigarette taxes preempted the state cigarette and sales taxes.
Stating that the tribal enactment of a cigarette tax was an exercise of
power delegated by the federal government, the court held that the
state's taxing authority had been preempted. For the first time, a
court found that non-Indians had placed themselves beyond the
reach of state taxing jurisdiction by crossing the reservation boundaries onto Indian land.
[T]he application of the state's cigarette tax to non-Indians purchasing cigarettes
from Indian retailers on the reservation has been
22 4
preempted.
As an alternate ground for relief, we hold that as applied to nonIndians as a result of their on-reservation purchases from Dealers, the
state's cigarette taxing scheme constitutes an interference with tribal

self-government. 2 2 s

It is interesting to note that the Fort Mojave Tribe imposed a tribal
tax on its non-Indian lessees. 2 26 The Supreme Court has agreed to
219. McClanahan v. State Tax Comm'n, 411 U.S. 164 (1973).
220. The court applied the Williams test.
221. Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463 (1976).
222. Ninety percent of cigarette sales at reservation "smoke shops" were made to nonIndian purchasers.
223. This finding has been termed "economically absurd." Barsh, The Omen: Three
Affiliated Tribes v. Moe and the Future of Tribal Self-Government, 5 Am. Indian L. Rev. 1,
34 (1977). A state tax on the seller would be preempted under either Warren TradingPost
Co. or McClanahan.
224. 446 F. Supp. at 1361.
225. 446 F. Supp. at 1362.
226. Fort Mojave Tribe v. County of San Bernardino, 543 F.2d 1253 (9th Cit. 1971),
cert. denied, 405 U.S. 933 (1972). It appears from the opinion that the tribe did not argue
that the tribal tax preempted the state's possessory interest tax on the lessees.
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hear the appeal in Colville, although it has postponed questions of
jurisdiction until the hearing on the merits. 2 2'7 The outcome of Colville at the Supreme Court will be extremely important to the states
and Indian tribes, however it is decided. The economic future of the
tribes will be greatly affected.
In terms of territorial jurisdiction, affirmance would take the
states back towards Worcester v. Georgia and total preemption. The
result could be complete preemption of state tax jurisdiction over
Indians on Indian land, and preemption as well as to non-Indians on
Indian land where there is a tribal tax in effect. The Williams test of
interference with tribal self-government 2 2 8 could shift from a standard of theoretical interference to one of actual interference. In that
event the courts would have to look not just to the right of selfgovernment but to the actual exercise of self-government. Reversal of
Colville would reaffirm territorial jurisdiction as it now stands. It
would severely weaken the "interference with self-government" portion of the Williams test. 2 2 9
THE NEW MEXICO CASES

The potential economic impact of the Indian tax cases in New
Mexico is great. Over 3,000,000 acres of the state's land are owned
by Indian tribes.2"3 Tribes have entered the business world in an
aggressive fashion. The Mescalero Apaches operate the Sierra Blanca
Ski Resort and the Inn of the Mountain Gods resort hotel. 2 3 1 They
are also getting involved in other areas of the state.2 32 The Indian
Pueblo Cultural Center sits on 11.6 acres of "Indian land" near
downtown Albuquerque, the metropolitan center of the state. 2 3 In
short, Indians are an important component of business in New Mexico.
Only one of the reported New Mexico Indian tax cases illustrates
the Exemption Principle. 2 34 The remaining cases are governed by
the territorial jurisdictional rules developed in the foregoing section.
227. 47 U.S.L.W. 3553 (Feb. 21, 1979).
228. The Williams test is applied now to non-Indians on Indian land and Indians off the
reservation.
229. 358 U.S. 217 (1959).
230. The United States Department of Commerce lists 3,329,270 acres tribally owned,
and another 119,877 acres as allotted land. This does not count land held in trust by the
federal government for Indians. The World Almanac and Book of Facts 465 (1979).
231. Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973). See note 4 supra.
232. The Colonias de Santa Fe proposed development north of Santa Fe. See sources at
note 4 supra.
233. Act of Feb. 17, 1978, Pub. L. 95-232, 92 Stat. 31.
234. Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973).

Summer 19791

THE INDIAN TAX CASES

The New Mexico courts had adopted the Williams test in a number of
non-tax cases before applying it to situations involving the state's
taxing jurisdiction. The New Mexico Supreme Court, paraphrasing
Organized Villege of Kake v. Egan,2"' stated the test: "It is our
understanding ... that state law can be made applicable to reservation Indians unless such applicability interferes with the internal selfgovernment of the tribe or contravenes an express grant or reservation by Federal law."' 2 36
New Mexico's first "Indian tax" decision was Ghahate v. Bureau
of Revenue.2 3
Barton Ghahate, an enrolled Zuni Indian, and his
wife, Evangeline Ghahate, an enrolled Navajo Indian, resided on the
Zuni Reservation in New Mexico. All of their income in 1967 was
derived from employment on the Zuni Reservation. 23"
The
Ghahates claimed that they were not subject to New Mexico's income tax on their 1967 income. They relied on the fact that they
resided on the reservation and that their income was all earned on
the reservation. The New Mexico Court of Appeals, relying on Williams, applied the rules of territorial jurisdiction as they had evolved
up to that point: "[El ven on reservations state laws may be applied
to Indians unless such application would interfere with reservation
self-government or impair a right granted or reserved by federal
law." 2 3 9 The court found no explicit federal preemption of jurisdiction, and it had been stipulated by the parties that: "The Zuni Indian
Tribe itself is not inconvenienced, nor is it interfered with in any way
because of the fact Barton Ghahate and Evangeline R. Ghahate have
been required to pay the individual income tax in question to the
State of New Mexico." ' 24 0 The Ghahates were thus required to pay
the tax. 2 4 ,
235. 369 U.S. 60 (1962).
236. Natewa v. Natewa, 84 N.M. 69, 70, 499 P.2d 691, 692 (1972). See Paiz v. Hughes,
76 N.M. 562, 417 P.2d 51 (1966); Batchelor v. Charley, 74 N.M. 717, 398 P.2d 49 (1965);
State v. Warner, 71 N.M. 418, 379 P.2d 66 (1963); Your Food Stores, Inc. (NSL) v. Village
of Espanola, 68 N.M. 327, 361 P.2d 950 (1961), cert. denied, 368 U.S. 915 (1961).
237. 80 N.M. 98, 451 P.2d 1002 (Ct. App. 1969). Impliedly overruled in Hunt v. O'Cheskey, 85 N.M. 381, 512 P.2d 954 (Ct. App. 1973); expressly overruled in Fox v. Bureau of
Revenue, 87 N.M. 261, 531 P.2d 1234 (Ct. App. 1975), cert. denied, 424 U.S. 933 (1976).
238. He worked as an interpreter for Zuni Legal Aid, and she worked as a secretary for a
public school.
239. 80 N.M. at 99, 451 P.2d at 1003, quoting from Organized Village of Kake v. Egan,
369 U.S. at 75.
240. 80 N.M. at 100, 451 P.2d at 1004. This stipulation has been described as fatal to
the Ghahates' case. J. White, Taxing Those They Found Here (1972).
241. Compare Commissioner of Taxation v. Brun, 286 Minn. 43, 174 N.W.2d 120
(1970). See Comment, The Power of a State to Impose an Income Tax on Reservation
Indians, 6 Wilamette L. J. 515 (1970); Comment, State Taxation of Indian Income, 1971
Law & Soc. Ord. (now Ariz. St. L. J.) 355 (discussing the Brun and Ghahate cases).
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Four years after Ghahate, McClanahan reestablished complete ter-

ritorial preemption of state tax jurisdiction over Indians on Indian

land. Under the McClanahan analysis the Williams test would not be
applicable in Ghahate, so the interference with self-government ques242
tion would not be reached. Ghahate was subsequently overruled.
24 3
was issued
The court of appeals' decision in Hunt v. O'Cheskey
just prior to the United States Supreme Court's landmark opinions in
McClanahan and Mescalero Apache Tribe. The result obtained in
Hunt presages the shift in territorial jurisdiction announced in
McClanahan.2 4 4 The Hunts were Laguna Indians residing on the
2 46
and busiTheir income included salary
Laguna Pueblo. 2 4
2
ness 2 4 7 income from reservation sources . 4 8 The Hunts challenged

2 49
on both the salary and
imposition of New Mexico's income tax
2
business income, and imposition of the gross receipts tax s 0 on the
gross receipts from Hunt's business. In discussing the arguments

raised by the Hunts, the court stated: "The theme is that New Mex-

to tax absent specific authority from the federal
ico has no authority
2

government." 1s
The court applied the Williams test and asserted that absent preemption of its jurisdiction, New Mexico could tax unless the taxes
2
infringed on the Laguna Pueblo's right of self-government. 52 The

court then considered the impact of the income and gross receipts
taxes on the tribal self-government. As to the gross receipts tax, the

judges2 I held unanimously that "a tax on the privilege of a reservation Indian to engage in business exclusively on reservation land
2
would be an attempt to regulate that business." 5 The gross re242. Fox v. Bureau of Revenue, 87 N.M. 261, 531 P.2d 1234 (Ct. App. 1975), cert.
denied, 424 U.S. 933 (1976).
243. 85 N.M. 381, 512 P.2d 954 (Ct. App. 1973).
244. The reasoning of the court in Hunt is not indicative of what is to come in
McClanahan.
245. Pueblo tribes in New Mexico are corporate bodies under state law. N.M. Stat. Ann.
§53-9-1 (1978). The pueblos stand in the same relation as the reservations vis a vis the
federal government. Taxation and Indian Sovereignty 32 (1975) (Study by the American
Indian Law Center).
246. Hunt earned a salary as Director of the Pueblo of Laguna Neighborhood Youth
Corps, a program funded jointly by the Pueblo and the federal government.
247. Hunt also operated a business, as a sole proprietor, hauling water within the boundaries of the Pueblo.
248. Interest income from savings accounts, not located on the reservation, was concededly subject to income tax.
249. N.M. Stat. Ann. § § 7-2-1 to 22 (1978).
250. N.M. Stat. Ann. § § 7-9-1 to 81 (1978).
251. 85 N.M. at 382, 512 P.2d at 955.
252. Note that McClanahan will say that Williams is not applicable here because the
taxpayers are Indians living on the reservation, with income from reservation sources.
253. Judges Hendley, Hernandez and Wood.
254. 85 N.M. at 384, 512 P.2d at 957.
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ceipts tax is a franchise tax on the privilege of engaging in business in
New Mexico. 2 5 ' Hunt's receipts from his water-hauling business
were found not to be subject to the gross receipts tax.
The fact situation in Hunt was not materially different from that
in Ghahate. Judges Wood, Hendley and Oman held in Ghahate that
the reservation Indian taxpayers were liable for income tax on income from reservation sources. In Hunt, Chief Judge Wood adhered
to the holding in Ghahate that the income tax did not interfere with
tribal self-government. Judge Hendley rejected his position in
Ghahate, and stated his views that the case was essentially a political
matter, and that the state could not tax without specific authorization from Congress. In effect, he returned to the territorial viewpoint
of Worcester as the United States Supreme Court did in McClanahan.
Judge Hernandez was of the opinion that New Mexico would be able
to impose its income tax in this case if it had assumed civil and
criminal jurisdiction over the reservations 2 5 6 which it had not done.
He stated that the income tax infringed on the tribe's right of selfgovernment, and thus could not be imposed.2 ' In Hunt the court
impliedly reversed Ghahate and held that New Mexico could not tax
income of reservation Indians derived solely from reservation
sources.
The Supreme Court of New Mexico had originally granted a petition for a writ of certiorari to review the decision in Hunt. After the
United States Supreme Court announced its opinions in McClanahan
and Mescalero Apache Tribe, the court quashed the writ. 2 5 8 "We
believe the rule announced in McClanahan, together with logical inferences therefrom, is supportive of the action of the Court of Appeals, both with regard to taxation of income and gross receipts." 2 ' '
The New Mexico Court of Appeals applied the jurisdictional rules
to both taxes challenges in Mescalero Apache Tribe v. Jones.26 0 The
New Mexico court reasoned that the tribe's ski resort was not located
on the reservation and that the state thus had jurisdiction to impose
both its gross receipts and compensating taxes. The court said that
the taxes could not be imposed if doing so interfered with "the
Tribe's right to reservation self-government, ' 2 6 1 but found no such
interference.
255. N.M. Stat. Ann. § 7-9-2 (1978).
256. 25 U.S.C. § § 1321, 1322 (1976).
257. See note 252 supra. This emphasizes the importance of the stipulation in Ghahate
that the tax did not inconvenience or interfere with the Zuni Tribe.
258. Hunt v. O'Cheskey, 85 N.M. 388, 512 P.2d 961 (1973).
259. 85 N.M. at 388, 512 P.2d at 961. In the opinion quashing the writ of certiorari the
court cites the notation of probable jurisdiction in McClanahan, rather than the opinion.
260. 83 N.M. 158, 489 P.2d 666 (Ct. App. 1971).
261. 83 N.M. at 161, 489 P.2d at 669.
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Judge Sutin, concurring in the court of appeals' decision 2 6 2
raised issues which highlight the problems that arise when territorial
based principles of jurisdiction developed one hundred fifty years
ago are applied to situations today. The modern social and economic
status of Indians was never dreamed of by the Congressmen and
courts who participated in treaty-making and early judicial decisions.
The principles of exemption and territorial jurisdiction that developed necessarily reflected the prevailing social and economic attitudes about Indians. In Judge Sutin's opinion, the Mescalero Apache
Tribe should not have been liable for gross receipts tax or compensating tax in the fact situation presented in Mescalero Apache Tribe
v. Jones. He felt, however, that the deciding factor was that the ski
resort was constructed and operated by Sierra Blanca Ski Enterprises,
a corporation chartered by the Secretary of the Interior. 2 6 3 The fact
of incorporation, for Judge Sutin, removed the traditional territorial
bar to state jurisdiction.
The Mescalero Apache Tribe has left the confines of its reservation. It has donned the robes of a corporation to join its competitors
in business. It stood high in its tradition as a separate "nation." It
now stands strong in its business and cultural development. As it

earns money from citizens of this country, it should carry the same
burdens of taxation as its competitors. It may even continue2 6in
4
additional ventures in business in every phase of corporate life.
In Fox v. Bureau of Revenue 2 6 5 the taxpayer was an Indian residing on and employed on the Navajo Reservation. After McClanahan, it was clear that the coincidence of status as a reservation
Indian plus the reservation situs of the income would preclude state
taxation. The court's concern was that the taxpayer was a member of
the Commanche Tribe who was living on the Navajo Reservation.
"The issue is thus narrowed to whether the fact that taxpayer is a
Commanche Indian destroys her status as a 'reservation Indian' and
makes her liable for state income tax." 2 66 The court's question
arose out of the essentially territorial nature of McClanahan. Indians
were historically expected to remain on their own reservations. When
Indians left their reservations, it was anticipated that they would be
assimilated into the general community. They would thus eventually
attain the same status as non-Indians.
262. 83 N.M. 158, 163, 489 P.2d 666, 671 (Sutin, J., specially concurring).
263. 25 U.S.C. §477 (1976). It is not clear from the opinion whether Sierra Blanca Ski
Enterprises is itself a corporation or simply a trade name used by the Mescalero Apaches as
an incorporated tribe.
264. 83 N.M. at 164, 489 P.2d at 672.
265. 87 N.M. 261, 531 P.2d 1234 (Ct. App. 1975), cert. denied, 424 U.S. 933 (1976).
266. 87 N.M. at 262, 531 P.2d at 1235.
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The court of appeals considered cases discussing Indian jurisdiction for non-tax purposes and concluded that it was not material that
Mary Jo Fox did not belong to the tribe on whose reservation she
resided. For jurisdictional purposes, including tax jurisdiction, the
court decided that any Indian residing on any reservation would be
regarded as a "reservation Indian." The test was status as an Indian
plus situs on a reservation. Fox, therefore, was held to be exempt
from New Mexico's income tax.
In G. M. Shupe, Inc. v. Bureau of Revenue 2 6 7 the Williams test
was reaffirmed as governing taxation of the activities of non-Indians
on Indian land. The taxpayer, a Washington corporation,2 6 8 was
constructing a dam on the Nambe Pueblo under contract with the
Department of the Interior. New Mexico assessed the taxpayer for
gross receipts tax on its receipts from the dam construction. The
court stated the rule that non-Indian activities on Indian land are
taxable unless federally preempted or unless the tax infringed on the
Indians right of self-government. 2 6 9 The court found that the tax
was not preempted by the Buck Act, 2 7 0 by Article XXI § 2 of the
New Mexico Constitution, 2 71 or by New Mexico's failure to assume
jurisdiction under Public Law 280.2 72 Noting that there was no
interference with tribal self-government, the court upheld the tax.
The most recent New Mexico Indian tax case is Eastern Navajo
Industries, Inc. v. Bureau of Revenue. 2 7 3 In a rather confusing opinion, the court of appeals held that the taxpayer corporation, Eastern
Navajo Industries, Inc. (ENI) was exempt from liability for New
Mexico's gross receipts tax on its gross receipts from construction of
houses on the Navajo Reservation. ENI was incorporated under the
New Mexico Business Corporation Act, 2 74 under the auspices of the
Navajo Tribal Council through the Navajo Housing Authority. Fiftyone percent of ENI's shares was owned by individual Navajo Indians.
The remaining forty-nine percent of the shares was held by nonIndians. The Indian shareholders purchased their stock with money
borrowed from the federal government. The Navajo Housing Authority financed the incorporation of ENI
with funds obtained from the
27
Indian Business Development Fund. 1
267.
268.
269.
270.

89 N.M. 265,550 P.2d 277 (Ct. App. 1976).
The corporation was qualified to do business in New Mexico.
This is the Williams test.
4 U.S.C. § §105-110 (1976); Your Food Stores, Inc. (NSL) v. Village of Espanola,

68 N.M. 327, 361 P.2d 950 (1961), cert. denied, 368 U.S. 915 (1961).
271.
272.
273.
274.
275.

See text accompanying note 186 supra.
25 U.S.C. § § 1321, 1322 (1976).
89 N.M. 369, 552 P.2d 805 (Ct. App. 1976), cert. denied, 430 U.S. 959 (1977).
N.M. Stat. Ann. § § 53-11-1 to 53-18-12 (1978).
25 U.S.C. §13 (1976); 25 C.F.R. §80 (1978). Eastern Navajo Industries had con-
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The court of appeals stated that the dispositive issue, as raised by
the taxpayer on appeal, was: "The State of New Mexico cannot
impose or collect a gross receipts tax on taxpayer since such a tax is a
severe burden upon and a hindrance to the self-government of the
Navajo Tribe." 2 76 This is essentially the Williams interference with
self-government test which, after McClanahan, is applicable only if
the taxpayer, operating on reservation land, has the status of a nonIndian. The court examined the ethnic identity of ENI, noting that
"federal regulations defining federal loan policy for Indian enterprises and the Navajo Tribal Code specificially authorize incorporation of an Indian commercial enterprise under state law without the
corresponding loss of 'Indianness.' "2 77 The court concluded that
ENI, having fifty-one percent of its shares owned by Navajo Indians
was an "Indian corporation." "Consequently, there is no alternative
but to view the assessment by the Bureau of Revenue as a tax upon
Indians doing business upon an Indian land or reservation." 2 78 Following Runt v. O'Cheskey, the tax was held invalid.
After McClanahan, once a court has identified that the state is
taxing a reservation Indian's activities on Indian land, state jurisdiction is preempted.2 79 At that point, Williams does not apply and the
interference with self-government question is not reached. Judge
Sutin, who had stated in his opinion in Mescalero Apache Tribe v.
Jones that the Mescalero Apache Tribe lost its "Indian" status by
incorporating, dissented in Eastern Navajo Industries.2"8

Attacking

the majority's finding that the tax infringed on the tribe's right of
self-government, he felt that the tax had no effect on the tribe itself
at all. Since the tax did not interfere with tribal self-government, in
his view it was validly imposed. Judge Sutin thus implicitly applied
the Williams test. His position is consistent with his earlier opinion in
Mescalero Apache Tribe that a corporation is a non-Indian taxpayer,
regardless of the ethnic identity of its shareholders.
CONCLUSION

The term "the Indian tax cases" is deceptively simple. The cases
commonly placed in this category involve a broader range of fact
tracted with the Navajo Housing Authority to construct housing on the Navajo Reservation.
The homes would be purchased by N.H.A. for occupancy by Navajo Indians. Eastern
Navajo's corporate offices were located on land held in trust by the United States for the
Navajo Tribe.
276. 89 N.M. at 371, 552 P.2d at 807.
277. 89 N.M. at 372, 552 P.2d at 808. See 25 C.F.R. § 80.3 (1978).
278. 89 N.M. at 373, 552 P.2d at 809.
279. State jurisdiction is preempted in the absence of a specific Congressional grant of
authority to tax.
280. 89 N.M. 369, 374, 552 P.2d 805, 811 (Sutin, J. dissenting).
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situations and issues than just "taxation of Indians," as the term
might imply. All the factual settings of the cases involve some type
of tax, from which the taxpayer, who may or may not be an Indian,
claims an exemption. All of the claims of exemption are based on the
special status accorded to Indians. More specifically, the exemptions
all derive from the special status accorded Indian land. Failure to
recognize Indian land as the keystone has created much confusion in
attempts to synthesize the Indian tax cases into a cohesive whole. A
comprehensive analysis must take into account the historical development of federal Indian policy which has been expressed in terms
of land.
The tax-exempt status specifically granted to Indian land is the
central theme of the Exemption Cases. Tax-exempt status of Indian
land can be traced from the treaties, through allotments and finally
to land acquired under the Reorganization Act. Practical interpretation has extended the exempt status of the land itself to income
directly derived from such tax-exempt land.
Indian land, which is territory occupied by Indians under treaties
and allotments, is also the foundation for the Jurisdiction Cases. The
federal government initially asserted jurisdiction over Indian land,
and thereby for the most part preempted state jurisdiction. Changing
federal Indian policy eroded the doctrine of complete preemption, so
that a state now has some jurisdiction over Indian land within its
geographical limits. The limits of state jurisdiction, including tax
jurisdiction, have been defined in territorial terms. On Indian land,
states have no jurisdiction to tax Indians, their property or their
activities unless jurisdiction has been specifically granted by Congress. Once the territorial boundaries of Indian land are crossed, and
the taxpayer, Indian or non-Indian, has left Indian land, Indian
ethnic status has no demonstrable effect on a state's taxing jurisdiction.
Generally, with regard to taxing non-Indians on Indian land, and
Indians on non-Indian land, courts have weighed the right to tax
against the tribal right of self-government. The state's taxing authority will not prevail if it interferes with tribal self-government. In
practice, however, no case has prohibited state taxation of Indians
off the reservation on this ground. Moreover, in only one instance
has taxation of non-Indians on Indian land been held to interfere
with tribal self-government so as to prohibit state taxation. The
essence of the Indian tax cases remains Indian land.
New Mexico cases are illustrative of the importance of Indian land,
and of the problems to come as Indians become increasingly active in
"non-Indian" society. The present state of Indian economic development is much removed from the situation that existed while the
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courts were evolving the principles that govern the Exemption and
Jurisdiction Cases.
Much has been written about the federal policy of Indian economic development and ways to implement that policy. 2 81 It has
been suggested that tax exemptions for Indian activities, Indian land,
and Indians themselves should be used to encourage Indian economic
development. 28 2 Implying tax exemptions based on policy goals,
rather than on the historically defined basis of a nexus with Indian
land through exemption or jurisdiction would create more problems
than it would solve. Such an abrupt departure from the principles
that have evolved in the Indian tax cases would create an unworkable
and potentially dangerous precedent. Indian economic development
will best be served by more direct methods than implying tax exemptions without an historic basis to do so. The principles of exemption
and jurisdiction which have been historically developed from the
special status of Indian land should continue to govern the Indian tax
cases.

281. Israel and Smithson, Indian Taxation, Tribal Sovereignty and Economic Development, 49 N.D. L. Rev. 267 (1973); Comment, Indian Taxation: Underlying Policies and
Present Problems, 59 Cal. L. Rev. 1261 (1971).
282. Id.

